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CHAPTER 1

Build a Business Plan

I. Business Model

While the practice of law is a profession, it is also an economic activity, a
business. That means you must spend some time utilizing your resources and
adopting a plan that allows you to be financially successful. Creating a busi-
ness plan forces you to consider your mission. What do you want your law
firm to accomplish? It will also help you identify your strengths and weak-
nesses and your resources.

Your business plan will give you some direction as well as a timeframe for
where you want to go and when you hope to get there. It will also allow you
to measure your results and identify where you are not meeting your own
expectations.

What areas of law are you comfortable practicing? What are you good at?
What services do you want to offer your clients? Your business plan can help
you answer these questions.

Many lawyers begin in general practice, taking a variety of cases, before they
determine which areas of law on which they will focus. Eventually, it is a good
idea to identify your firm’s mission. Are you simply about bringing clients in
the door and making as much money as you can, piling up the billable hours?

Or do you have professional goals for yourself, your partners and associates?
II. The Written Business Plan

A lawyer running a solo practice or a small law office can find profes-
sional happiness in many ways. But financial security is a key to reaching that
level of satisfaction. How do you obtain financial security?

Planning begins with a business plan and a budget. A successful business, in-

cluding a law practice, should be planned on paper before the doors ever open.



If you are starting a practice from scratch, your business plan can help enlist

banks, suppliers or other business partners upon whom you will rely.

When putting together your business plan:

1.

Be as specific as possible in your projections about finances and bud-
geting.

Show how you will manage your cash flow.

Set goals, whether monthly, quarterly, or annually, so you can mea-
sure your progress as a business against those goals.

Review those goals regularly to determine whether you are falling be-
hind or meeting or exceeding your benchmark for success.

If you fall behind, you can identify the problems, take corrective ac-

tion before they get out of control and drag down your practice.

If you are starting out:

1.

Prepare a budget for the first year, projecting your monthly income,
expenses (and when they will need to be paid), and potential unex-
pected expenses (costs often end up being more than you anticipated).
Do not overlook a marketing plan with some funding allocated for
that too.

Build in salaries (including your own), health care expenses, office
overhead, and any other costs you anticipate during the year. If you
do not have a historical basis upon which to predict income, do
enough research to make an educated guess. You can always adjust
that as you establish your practice.

For an excellent Business Plan Outline containing a checklist of specif-
ics for your plan, see www.practicepro.ca/financesbookletprecedents.
asp. Putting together a business plan will require you to think about
the kind of practice you want, where your office will be located and
what kind of people you will be working with. It will also clarify your
office procedures and staff needs. You will need to detail the start-up
money you need and exactly how you will spend those dollars. You
will need to describe your market place and your marketing plan.
Doing this differentiates you from those who will have some loaned
funds, good intentions, hang out a shingle without a plan and simply
hope for the best.



Resources

o U.S. Small Business Administration
www.sba.gov
Checklist for starting a business

o Institute of Continuing Legal Education
www.icle.org
Building your practice/opening a law office

« American Bar Association
Law Practice Management Section
www.abanet.org/lpm
General Practice/Solo/Small Firm Division
www.abanet.org/genpractice
Lawyer Resources
www.abanet.org/lawyer.html
Legal Software
www.law-soft.com

o Association of Legal Administrators
http://thesource.alanet.org

Legal management resource center
Internal Control

Your office should have and carefully follow written policies and pro-
cedures for all of your financial transactions. These procedures provide you
with a safety net for documenting all your firm’s various transactions. The
more closely maintained and managed you keep your records, the better your
chances of avoiding mistakes and unhappy clients. Managing your trust ac-
count properly (including trust account payments and withdrawals), making
sure other bank transactions are properly documented, determining which
employees are authorized to write checks, and documenting invoices are all
equally important.

Trust account mistakes can be especially costly, even to the point of put-
ting your license to practice at risk. Make sure you are up to date on the trust
account rules and the proper handling of client credit card payments.

Internal control of your business plan also includes your staffing policies

and procedures. Periodically review the following:



« staff work, including that of your lawyers, paralegals, secretaries and
other office personnel;

« client files, including payments, trust accounting, disbursements, and
overall maintenance of the files;

« potential conflicts of interest; and

« staff productivity.

III. Firm Goals and Objectives

How do you assess how your practice is doing? How does any business

measure success? Cash flow is one good measuring stick, but there are a

number of ways to give your law practice a checkup.
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1. Regularly review your overall monthly billings measured against
your projected billings. Is your gross income meeting your projections?
If not, now is the right time to figure out what needs to be done to
improve.

2. Review collected billings measured against your budgeted cash flow
needs for the month. This will tell you whether you have positive or
negative cash flow for each month.

3. Compare your actual costs with your budgeted costs. This will let
you know whether you are running your office within the financial
constraints you initially implemented.

4. Keep a close tab on your account receivables. A growing number of
uncollected accounts can financially unravel any law firm, especially
a solo practitioner or small law practice. Act quickly on unpaid ac-
counts, remembering that collection attempts in some cases can lead
to malpractice complaints that may be more trouble than they are
worth. Minimizing your exposure to bad debts in the long run by
following your client selection procedures as well as your follow up
procedures will save you money and potential headaches.

5. Keep a close eye on your trust account balances. Review them at least
monthly for each client. Are there funds that can be applied to un-
billed time or disbursements? Do you have clients whose accounts
are almost exhausted? Acting early will prevent you from doing a lot

of work for which you may never get paid.



CHAPTER 2

Technology and Other Office Options

1. The Basics

Coming out of the American Bar Association Commission on Ethics 20/20,
the ABA amended their Model Rules of Professional Conduct in 2012, to
provide guidance regarding lawyers’ use of technology and confidentiality.
One of the changes in the Model Rules was the addition of language that
required lawyers to keep up with “relevant technology.”

Model Rule 1.6 Confidentiality of Information
(c) A lawyer shall make reasonable efforts to prevent the inadvertent or un-
authorized disclosure of, or unauthorized access to, information relating to

the representation of a client.

Model Rule 1.1 Competence
A lawyer shall provide competent representation to a client. Competent rep-
resentation requires the legal knowledge, skill, thoroughness and preparation

reasonably necessary for the representation.

Comment

Maintaining Competence

[8] To maintain the requisite knowledge and skill, a lawyer should keep
abreast of changes in the law and its practice, including the benefits and risks
associated with relevant technology, engage in continuing study and educa-

tion and comply with all continuing legal education requirements to which

the lawyer is subject.

11



These nine items are probably the absolute minimum technology require-

ments for a law office.

A.
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IT Consultant
Can you go it alone? Are you techno-savy enough to set up and maintain
your phone system, computers and network? You will almost certainly
need help even if you are a computer “geek.” Having a good relationship
with alocal IT expert will go a long way toward keeping your office tech-
nology working for you, instead of taking up your time which would be
better spent on legal matters.
Phone Service
Even if you've almost moved entirely to using a cell phone, you'll very
likely still require an office phone service, either POTS (“plain old tele-
phone system”—yes it’s really called that) or VOIP (Voice Over Internet).
A smart phone can keep you connected to messaging and email, and al-
though cumbersome, may even allow mobile computing such as review-
ing or even editing documents. Just be aware of confidentiality issues,

especially if using an unprotected WIFI network.

. Computer

Buy whatever is the most powerful current computer technology you
feel you can afford. At the current rate, what you buy today will be old
technology in a year, and outdated in three or four years.

Generally, your initial choice is either a desktop or laptop. Both
come in a wide variety of shapes and sizes. You may well find that you
need a desktop and a laptop—the desktop with a large monitor for legal
research, drafting and reviewing documents, and a laptop to allow you to

continue to work on the road.

. Printer/Scanner/Copier

You may find that a copier on your network which can print and scan
is all youll need. But there is still no better printing technology for gen-
erating lots of paper documents than a high quality workhorse Laser]et.
Cheaper inkjets are available, but you won’t be satisfied if you generate
lots of documents (although they may be useful for printing the occa-
sional color document like a map).

Office Suite Software

Currently, the Microsoft Office suite is far and away the market leader—



most of your clients will probably be using it. There are other options,

and if you're comfortable with them and comfortable with whatever it

takes to be able to convert documents back and forth from the Micro-
soft format to whatever format you're using, then by all means use that
software.

1. Ata minimum, you should have a word processor like Word or Word-
perfect, a spreadsheet like Excel, and presentation software like Power-
Point. If you’re a techno-geek, you may want to consider Open Office.

2. You'll also need Adobe Reader, which is free, and you might well want
Adobe Acrobat, depending on how sophisticated you (or your legal
assistant) will be.

F. Networking

If you will have staff, a network connecting your computers and other

resources such as printers and scanners is a must.

1. Peer-to-peer network is simple to set up

2. Dedicated network

G. High Speed Internet Connection
You will need a high speed internet connection. There are a number of
choices, and you should investigate with local providers in your area to
see what the cost and options are. You will probably find your local cable
company provides high speed internet connection, and you will also
probably have other options, perhaps DSL from your phone company.
You may also want to consider satellite or even cell connectivity,
especially if cable internet is not an option for you.
H. Backup Technology

You absolutely must have a backup technology system in place. If you are

a one person operation, there are relatively simple and inexpensive op-

tions such as an external hard drive. If you have a network with multiple

people, you will need a more sophisticated system on the network. There
are also internet providers. Whatever option you go with, you need an
offsite option in case of fire, flood, or other disaster striking your office.

For more on disaster recovery, see Chapter 7.
II. What Else? After You Are Computerized

Tied into the minimum basics listed in the previous section I, the follow-
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ing paragraphs describe either additional options to the basics, or additional

information about the minimum basics.

A. Secure your PC/network

1.

Firewall: A safeguard that limits access to your computer from outside
sources on a network or the internet. At a minimum, utilize the per-
sonal firewall that comes with your operating system (e.g., Windows
Firewall). You can also purchase more sophisticated firewall software

or hardware devices.

. Antivirus Software: You must have antivirus software and it must be

turned on! There are free options such as Microsoft Security Essen-
tials, and there are other for pay options. At a minimum, you should
have one of the free antivirus software programs on your computer at
all times, and keep it updated. The bad guys are constantly improving
their virus technology, and the antivirus technology is always playing
catch-up. If you don’t update regularly, you are open to attack by a

virus which can destroy or steal your data.

. Wireless Router: If you have set up a local wireless system, turn on

the security options. Do not leave your personal wireless system un-
secured for anyone who happens to be nearby with a computer—in
addition to using your system (and its resources), they could poten-

tially monitor and intercept your data.

B. Reserve your “WWW?” Domain Name

Even if you don’t plan to have a website (and that’s a bad plan), you

should reserve the internet name for your firm, (e.g., www.bestlaw.

com). This can be done via a domain registration service, for example,

www.godaddy.com, or www.networksolutions.com. It’s not free, but

it’s not expensive to reserve your domain name.

C. Email accounts

14

1.

Best: Once you get your domain name (e.g., www.bestlaw.com), you
should get an email account using that domain name. (e.g., greatlaw-
yer@bestlaw.com). Usually your domain registrar can provide email
hosting (for a nominal fee). They provide backing up of your email
data and your email address is available 24/7.

Second Best: Alternately, you can almost certainly get an email ad-

dress from your internet provider (e.g., greatlawyer@bigcableco.com).

3. Minimal: As a last resort, you can get a free email address from a pro-



vider such as Microsoft www.hotmail.com, or Google, www.mail.gmail.
com, etc. These will not contain your domain name but will look like
greatlawyer@hotmail.com or greatlawyer@gmail.com.
D. Paperless vs. Less Paper

Depending on your comfort level with computer technology, and with
reading documents on computers, and with typing, and all the other
skills that help one use computers, it is possible to utilize much less paper
in the computerized law office. You can create and deliver documents
electronically, and you can also store your files electronically. It is possi-
ble to have a “less paper” office, although perhaps not a paperless office.

An excellent guide to moving toward a “less paper” office is “The Law-
yer’s Guide to Adobe Acrobat” by David L. Masters (an ABA publication).

With the proper equipment, it is possible to scan and store incoming
information as well as firm-generated documents. Some firms now have
a policy that all incoming mail is scanned first, then the hard copy is de-
livered to the appropriate person. Much, if not all of a client matter can
be saved without the paper file.

You should scan to “PDF” files. The PDF (Portable Document For-
mat) format was developed by Adobe Systems, Inc., and has become the
standard document format for interchanging secure documents over the
internet. Almost any type of documents, from a letter to a spreadsheet to
a PowerPoint presentation can be converted into a PDF file. In addition,
most, if not all scanners can create PDF files. PDF files can be read by
Adobe Reader, which is a free product from Adobe.

E. Remote Access Software

Remote access software allows you to remotely access your office computer
from any computer on the internet. This means you can run your office
computer from another computer. For example, if you create a contract
on your office computer, and then are on the road and don’t have that
document on your laptop, if you have remote access software up and run-
ning, you can access that document. Remote access software is also widely
used to troubleshoot problems on computers. For example, if you are on
the road and having trouble with your laptop, your IT guru can access
your laptop and help resolve the problem. It’s secure and generally easy to
use. Some of the more common commercial remote access programs are:
LogMeln, GoToMyPC, PC Anywhere, Laplink.

15



II1. Protect Your Data

A.
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Backups—the minimum for a solo or small practice

1. Regularly, meaning daily, backup your computer’s hard drive. You
should do this daily. This could be to another computer’s hard drive
or a tape backup system (tape backups are becoming less common).
Inexpensive single system hard drive backups are available at most
computer retailers and are probably the easiest option for a one or two
computer firm.

2. Regularly, meaning any time you would be severely harmed by the
loss of an important document, save that document to two places, for
example a network drive, or a flash drive (memory stick), even a CD.

3. Move the back up to an off-site storage location. For example, if you
are in solo practice, take the backups home. If you work out of your
home office, keep them somewhere other than your home.

4. The backups need to be available in the event of an emergency.

5. Practice restoring a backup to a totally different computer—don’t wait

for an emergency to see if your system works.

Back Up All Your Data
If you are a networked firm, whether just a few lawyers or a large firm,
even if you feel you are a semi “geek” computer user, you should consult
an IT professional to create and implement a backup plan and system. It
will be worth the money spent the day you need to restore your system
because of a flood or fire or theft. Legal work can be mission critical—you
don’t want to miss a filing deadline because your computer crashed.

You should back up all your data. The risk of losing vital records in
a disaster is worth the cost of creating and maintaining an electronic
warehouse. Data includes everything you create, and also template and
configuration files that are created behind the scenes as you work. You
may or may not even be aware of these, but they are critical to restoring
you to the place you were at before disaster struck.

Software programs themselves, such as Word or WordPerfect should
also be backed up. It is sometimes thought that it is less important to do
so because they can generally be reinstalled. But if you have a backup plan

to backup all of your data, you won’t have to be searching for the product



“key” when it comes time to restore Word on your computer.

With the cost of data storage continuing to drop vs. the cost of recov-
ering your lost data, the best practice is to backup everything.

. Establish a Backup Plan

You should consult with an IT professional to establish a program backup

plan and procedures. You don’t want to discover during a disaster situ-

ation that your data backup system is faulty and you can’t access that
document you need to file tomorrow.

Plans made in anticipation of Y2K often are credited for the quick re-
covery of organizations struck by subsequent disasters. An effective elec-
tronic records management plan gathers input from lawyers and staff and
answers the following questions.

1. What information do you store electronically? You will want access to
current client matters, all documents, electronic forms, calendar and
docket system, contact information, time records, and firm financial
data.

2. What hardware and software will you need to access your data?

3. What media will you use for electronic records storage? Magnetic stor-
age media (disks, tapes) have a life span. Maintain a regular schedule
for replacing tapes and disks. Alternatively, there are web-based data
storage services (see Remote Backup below), where you can rent space
by the gigabyte or by the month.

4. How frequently will you backup the information? Daily, weekly,
monthly, yearly? If a tornado destroys your firm at 3:00 p.m. today,
will current work product—probably the most urgent, got-to-have-it-
now information—be secured? Think about what you can do to cap-
ture today’s work product, as well as all prior work product.

5. How long will you keep electronic records? The Wisconsin statute
of limitations for an attorney malpractice claim is six years from the
date of discovery of the error or omission. Ethics grievances may be
investigated for up to 10 years.

6. How will you ensure confidentiality of client information? Who will
have access rights to electronically stored documents? If you work with
an outside service provider or store your data with commercial web
storage providers, take steps to safeguard confidential information.

7. Who will be responsible for backing up your firm’s records? Who is

17



that person’s backup when she or he is out of the office?

8. Who will be responsible for testing your ability to recover data from
backup media at a remote location.

9. Where will the backup media be stored? You need to store backup
media off-site, far enough away that it won’t be affected by the same
disaster, yet in a place where you can access it. This will be part of any

remote backup storage plan.

D. Other Elements in Disaster Recovery
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Make sure your office administrator or other key employee has informa-
tion (duplicated in a location off-site) about your hardware and software,
including; location, serial number, original price, purchase date and ven-
dor. Keep an up-to-date list of all software, hardware, and peripherals.
Include model, serial, and license numbers; purchase dates and price,
suppliers and service providers; warranties and related information. You
will be grateful for this information if you need to lease or replace equip-
ment in a hurry. Furthermore, this documentation will expedite process-
ing of property and business interruption insurance claims.

If your computer equipment is damaged by water, smoke, heat, flying
debris, or other hazards, a data recovery service may be able to retrieve
data from computer hard drives and magnetic media. It’s almost magical
what these firms can recover, (however it is extremely expensive, and may
not work, so don’t rely on this as your backup)! Check your property in-
surance to see if the cost of data recovery is covered. If data recovery is not
covered, discuss adding the coverage with your business insurance agent.
For more on disaster recovery, see Chapter 7.

Remote Backup

Whether you are a solo or a larger firm, remote backup may be a work-
able option for you. Generally, for a monthly fee, a company will handle
your backup over the internet. Your data is backed-up up on a regular,
automatic basis, and is stored offsite. Some of the more common provid-
ers are: Mozy, Norton, Ibackup, Carbonite.

You should evaluate the system you choose for your remote backup
in terms of information security measures used and the long-term via-
bility of the service provider. What happens if your backup provider gets
hacked or goes out of business? Also, remember that you are ultimately

responsible for the confidentiality of your data.



F. Destroy Your Data on Discarded Equipment

You computer contains a hard drive which stores data permanently
(more or less). Deleting files does not actually delete them, but instead
marks them as deleted so that they appear. The actual data remains on
the hard drive until some action is taken to physically wipe that data
clean. A file that is deleted on a hard drive that is in regular use will
eventually be overwritten, however if and when that happens is unpre-
dictable to the typical computer user.

With that said, it is important to take steps to wipe a hard drive clean
before you discard a computer—whether you donate it to charity, recycle
it, or give it to a friend or relative. For highly sensitive data, the best prac-
tice is to physically destroy the disk. There are disk shredders available.

For most of us, wiping the drive clean with a software utility is a reason-
able solution. Utilities such as Dban, Wipedrive, and Ontrack Data Eraser
claim to wipe drives completely clean (although a computer forensic expert
may take exception to that claim). A utility such as Killdisk will provide a
reasonable level of security. Even performing a low level format and rein-
stalling the operating system will provide a reasonable level of security for
all but the most sensitive data. The possibility that someone will spend tens
of thousands of dollars and countless hours to attempt to recover data on a
typical person’s computer is pretty small, but not 100% out of the question.

Copy machines may have hard drives that contain images of docu-
ments you have copied, printed or scanned. Check with your manufac-
turer before you discard a copy machine, or return a leased machine.

Cell phones, especially smart phones store data. Most have a utility
which will remove user data from the phone. Check with your manufac-
turer regarding removing personal data from your smart phone.

G. Metadata
What is Metadata? Technically speaking it is, simply put, data about data.
But to put perhaps a more useful face on it, it is information that is con-
tained within an electronic file, or files, but that is not readily visible when
viewing a document in a ordinary manner. Perhaps the most common
and well known example is the metadata within a Microsoft Word docu-
ment. Word keeps track of, among other things, the author, when the file
was created, when it was modified and saved. Word also keeps track of

changes to the text of your documents in some cases making it possible to
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recover and view older versions. In other words, edits you have made to
the document may be viewable by others even though you “deleted” them.

Metadata plays a necessary and useful part in computer files (docu-
ments, spreadsheets, emails, etc). The danger is that a file shared with
another may reveal confidential or other information about that file that
should not be revealed.

Examples of what can be found in Microsoft Word Documents (not
an exhaustive list):

o Author name/ initials

» Company/organization name

o Subject, file type, location

Date created/modified/last accessed

o Number of revisions/versions

Previous document authors

Total editing time

o Template information

« Hidden text

o Comments

e Macros

« Hyperlinks

« Deletions, redlining/changes (e.g. track changes)

A number of states have issued ethics opinions on a lawyer’s duty
with respect to metadata. For example, a recent Minnesota ethics opinion
(#22, March-26-2010) makes it clear that lawyers have a duty to be aware
of and take precautions with respect to metadata:

“Competence requires that lawyers who use electronic documents
understand that metadata is created in the generation of electronic
documents, that transmission of electronic documents will include
transmission of metadata, that recipients of the documents can ac-
cess metadata, and that actions can be taken to prevent or minimize
the transmission of metadata.”

Essentially, there are two concerns:

o Duties of a sender of electronic files

» Duties of a receiver of electronic files.

Duties of a Sender: Although not specifically addressed in a



Wisconsin opinion or rule, it seems reasonable under Wisconsin
Supreme Court Rule 20:1.6(a)A that senders of electronic files
have a duty to guard against sending confidential information
in the form of metadata, and should take reasonable precautions
to avoid doing so. Newer versions of standard software such as
WordPerfect X3, MS Office 2007 now have metadata removal
utilities built in. There are also software utilities such as Metadata
Assistant and IScrub which will strip metadata from documents.
These often contain automatic features which will help avoid in-

advertent sending of metadata.

Duties of a receiver: The primary question is, can you look for
metadata? A secondary question is, if you see confidential in-
formation, what must you do? At present, the state opinions on
whether you may deliberately look are divided. However, it seems
that if you find confidential information, at a minimum you must
notify the sender, pursuant to SCR 20:4.4(b).

Best Practice
o If you want to avoid the issue of electronic metadata altogether, only
send paper documents.
o If you are going to send electronic documents, don’t send Word or Excel
files. Scanning a paper document to a PDF file, and then sending that PDF

will eliminate metadata issues with respect to that scanned document.

Use a utility to convert your document to a PDF. This will eliminate
most potentially harmful metadata, while giving the receiver the op-
portunity to search and copy the text. There will still be metadata cre-
ated by the software that created the PDF, but it will be file data only
(things like date created, name of file, etc). It won’t bring along deleted
text or track changes information.

o If you need to share an electronic document so that the receiver can edit
it, use a metadata remover before sending the document. For example,
if you are using Word to draft an agreement, and want the receiver
to be able to edit directly into the Word document before sending it
back to you, take proactive steps to remove the metadata using Word’s

metadata removal options.
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IV. File Storage

In today’s technology-driven world, of course, file management and file
storage are more complicated issues. The common refrain from lawyers is,
“How long should I keep all those files I have at my office? And how do I
keep them secure?”

Like most things in the law, there’s no magic answer. But there are some
things to consider. But remember that the client owns the file, not the lawyer.
If a client or former client asks for a file, a lawyer must turn over everything

that is reasonably practicable to protect a client’s interest.

*Information on Wisconsin Ethics Opinions and Wisconsin Supreme
Court Rules of Professional Conduct provided courtesy of Tim Pierce, Ethics
Counsel, State Bar of Wisconsin.

*Information on cyber risk and cyber liability insurance courtesy of
Sandy Hauserman, Digital Risk Resources.

A. File Storage Generally

1. Lawyers have a tendency to keep everything, and regret it later when

the reality of the responsibility and difficulties of storage become clear.
2. 'The client owns the file, not the lawyer.

a) The client selects the lawyer (even in firm breakup situations) and can

control to which lawyer the file goes.

b) Even mid-stream, and even if the client decides to discontinue the
relationship. Keeping a file until the lawyer is paid is not permitted
in Wisconsin.

B. When Client Asks for a File, What Do You Turn Over?

If an attorney asks for your file, get written client consent first.

1. Easy decision (yes) as to documents given to the attorney by the cli-
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ent, documents obtained by attorney on behalf of client, and finished
work product; and (no) where documents used to prepare a client
document contain information in which another client has a right
to non-disclosure (a trust done for another client used as a form) or
“personal attorney work product” (conflicts checks, personnel assign-
ments, lawyer’s notes of personal impressions about the business of
representing the client). The distinctions in the latter category are
factually specific to each situation.

2. Harder decisions as to notes, internal memos, research, etc. Some
states have said this is work product of the attorney and does not need
to be turned over. But that is a minority view.

3. Majority view: Attorneys are mere agents or fiduciaries of a client
and must give up everything in the file.

4. The U.S. Supreme Court has characterized the attorney/client rela-
tionship as principal-agent. Commentators guess that if this issue
were raised there, the decision would be that the client is entitled to
everything in the file.

5. In Wisconsin, a lawyer must turn over everything that’s “reasonably
practicable to protect a client’s interests” [SCR 20:1.16(d)]. Especially
for current matters, this goes a long way to getting him/her everything.

6. Who pays for copying the file?

a) If file belongs to client (and it does), the attorney must pay to copy
what he/she wants to retain. See Wisconsin ethics opinion E-82-7.

b) Attorney can charge for copies which have been routinely sent to
client during the course of the representation, “especially where client
cannot show he lost these items.”

7. What if the client asks for electronically stored documents?

a) Client’s right applies only to documents that are that client’s property—
not software programs that generate, store or allow manipulation.

b) Same decision on who pays as for written documents (E-82-7).
C. Where, Why and How Long Should You Keep Client Files?
1. Where:

Per SCR 20:1.15(b) (1), “a lawyer shall hold in trust, separate from the law-
yer’s own property, that property of clients and third-parties that is in the
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lawyer’s possession in connection with the representation.”

a)

b)

2.

Consider: Files in car trunk parked on a public street; left open on a
lawyer’s desk overnight; in lawyer’s damp basement in boxes.

Files should be safe, confidential, secure.

Why:

Your file is your best defense in a legal malpractice claim. Some clients think

their lawyers are the best keeper of the clients’ important papers.
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a)

b)

@)

How long?

OLR grievances have a 10-year “statute of repose.” Statute of lim-

itations for legal malpractice is six years but the discovery rule ap-

plies. The six years runs from the date the client discovered or should
reasonably have discovered the error or omission. How long is the
information necessary/helpful to client?

Pay attention to what kind of file it is: estate planning files should

be kept at least until the death of the testator, plus six years; files re-

garding minors must be kept at least six years after the period during
which the minor could make a claim; litigation files could probably
be destroyed sooner.

What to keep?

i) Some lawyers say keep everything. Today’s realities probably
make that impossible, so well-reasoned decisions must be made.

ii) Drafts are often important, especially if they contain notes about
what you changed and why. (Note: If you keep drafts on disk, you
may need to keep old software so you can continue to access as
you upgrade your systems.)

iii) What kind of client do you have? You may need to keep more,
longer, for more demanding/difficult clients.

iv) Try not to keep client originals: copy and return, with a cover
letter or receipt kept in your file. This makes cleaning out at the
end of the representation easier and protects you against claims
for lost documents.

v) If you have practiced with different law firms, both you and the
old firm have an interest in the file in the event of a malpractice

claim. Consider getting an agreement for reciprocal access in the



a)

b)

o)

d)

a)

b)

event of later ethics or legal malpractice questions and consider

an agreement on file destruction policy as well.

What happens to files when a lawyer leaves a firm, retires or a firm
breaks up?

The “traditional” solution for a retiring lawyer has been to find a
younger lawyer to take over the files.

Any plan for the files must both protect the clients’ interests and con-
fidentiality.

Both the lawyer who leaves and the firm retaining the files have joint
responsibility to hold the files in a responsible manner. Leaving files
behind doesn’t mean that responsibility ceases. See E-98-1 and E-84-5.
If files are destroyed, the lawyer or firm should keep an index of the
files destroyed; if files are returned to clients, keeping some kind of a

receipt is a good idea.

What about files lost by an event (fire, flood) beyond lawyer’s control?

Obligation is to “appropriately safeguard” client files, not to guaran-

tee absolute safety.

What to do if files are destroyed:

i) Notify current clients as soon as possible.

ii) Figure out whether you can still provide diligent and competent
representation. If you can’t, must withdraw.

iii) For closed files, notify clients (or make a good faith effort to no-

tify) as soon as you reasonably can do so.

. Storing Electronic Client Files

a)

b)

Nothing in Wisconsin’s Rules of Professional Conduct (Rules) pro-
hibits lawyers from maintaining client files in electronic format.
Remember, though, a lawyer is required to protect and preserve open
and closed client files, but the Rules do not prescribe the form in
which client files must be preserved.

For example, the Rules permit a lawyer to keep a client’s file, to the
extent possible, in an electronic format from the start of a represen-

tation by scanning paper documents and retaining them in the firm’s
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<)

a)

computer system, provided certain precautions are followed.
Similarly, and again provided that precautions are followed, the Rules
permit a lawyer to convert closed client files to electronic format for

ease of storage.

While electronic files are permissible under the Rules, it is important
to keep in mind the following principle: the file is the property of the
client which the lawyer is obligated to safeguard and provide to the

client upon request.

Keeping in mind this principle, the following are suggested guidelines

for lawyers who wish to keep client files in electronic format:

A lawyer must protect important original documents from destruc-

tion or loss.

o Lawyers must retain any original documents that have an eco-
nomic, legal, evidentiary, personal or other value in their original
form. Retaining an electronic or other non-original copy of such

documents is not sufficient.

Examples:

b)

<)

- originals of wills,

- documents of title,

- birth records,

- some contracts, and

- personal photographs.

As to non-original documents or original documents having no

value as originals, a lawyer who maintains such documents elec-

tronically may destroy those documents upon making a stored elec-
tronic copy.

« In many circumstances, this may mean that an entire client file
(pleadings, correspondence, the lawyer’s notes, e-mails, etc.) may
exist solely in electronic form.

Lawyers who maintain electronic client files must be able to provide

the file to the client in a format usable by the client.

Many clients today may wish, or even demand, to receive documents

on disk or as e-mail attachments, but some clients may not have a

computer or may prefer hard copies. A lawyer must have the neces-



d)

sary software and hardware to retrieve both open and closed files at
the client’s request.

A lawyer updating computer systems must be certain that such an
update will still allow the lawyer to access and produce closed elec-
tronically stored files.

A lawyer must take reasonable steps to protect the confidentiality of
electronically stored client files. (SCR 20:1.1 and 20:1.6)

With respect to electronically stored client files, a lawyer must take
reasonable steps to ensure that third parties will not gain access to
such documents.

This raises the question as to whether client files may be stored on
a computer system that is linked to the Internet, or even stored on

servers controlled by a third party (“cloud-computing”).

Electronic File Storage on Third-Party or Internet Servers

No current Wisconsin Ethics Opinion offers specific guidance yet, but
in Wisconsin Ethics Opinion E-00-03, the Ethics Committee of the State

Bar of Wisconsin implicitly recognized that electronic client files may be

appropriate.

In other states, ethics opinions have been issued in which lawyers provid-

ing an online file storage and retrieval system should:

a)

b)

o)

take reasonable precautions to protect the security and confidentiality

of client documents and information,

include reasonable measures such as firewalls, password protection

schemes, encryption and anti-virus measures,

store client information on a server or device that is not exclusively

in the lawyer’s control, provided that the lawyer:

i. exercises reasonable care in the selection of the third party con-
tractor, such that the contractor can be reasonably relied upon
to keep the information confidential; and

ii. has a reasonable expectation that the information will be kept
confidential; and

iii. instructs and requires the third party contractor to keep the in-

formation confidential and inaccessible.
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3. A lawyer cannot, and is not required to, absolutely guarantee the confi-

dentiality of client information, but...

a)
b)

must act competently to preserve that confidentiality

may store electronic client files on a computer system accessible via

the Internet or a server owned by a third party, provided that the

lawyer uses reasonable care to ensure confidentiality.

4. Conclusion:

a) A lawyer may store client files, both open and closed, in electronic

b)

format, provided that the lawyer:

i.

ii.

ii.

Retains, when necessary, important documents and other client
property in their original format; and

Maintains the necessary hardware and software to provide the file
to the client in a format usable by the client; and

Uses reasonable care to ensure the confidentiality of electronically
stored client files, including ensuring that any security measures
are reviewed periodically so that such measures are reasonably

current.

In the cases where a third party, such as an ISP, may be able to access

the files, the lawyer should:

i

ii.

iii.

Ensure that the third party understands the lawyers obligation to
keep the information confidential; and

Ensure that the third party is itself obligated to keep the informa-
tion confidential; and

Ensure that reasonable measures are employed to preserve the

confidentiality of the files.

5. What Steps Should a Lawyer Take Before Using a Third-Party Internet
Service Provider?

a) Be aware of the need to become knowledgeable about the rudiments

of digital security or recognize the need for outside expertise.

In order to fulfill the duty to act competently to preserve the confiden-

tiality of client information when using a third-party service provider, the

lawyer must at least know enough to ask the right questions. This does not

mean that the lawyer must become a computer expert to review the security
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measures. Rather, the lawyer should make reasonable inquiry into security
measures and be satisfied with the answers.

b) Be mindful of the type of information being stored.
Lawyers should remember that particularly sensitive client information may
require extra security measures from a third party provider.

c) Beaware of the actual terms-of-service of the third-party provider.

The way that the lawyer actually acts competently to preserve confidenti-
ality when using a third-party service provider is by taking reasonable steps
to ensure that the third-party service provider can and will act competently
to preserve confidentiality.

 This means that the lawyer should review the terms of service con-

tract (not just promotional materials) to make sure that the above
criteria are satisfied. Consider things such as a vendor’s ability to back
up data adequately, a vendor’s policies regarding ownership of stored
data, ability to access the data using easily accessible software, policies

for notifying customers of security breaches, data encryption.

If the terms of service contract cannot offer reasonable assurances with
respect to the above referenced issues, that should serve as a red flag for that
particular service provider.

d) Be aware of client notification/consent requirements:

There is currently no definitive answer as to whether a lawyer must obtain
a client’s informed consent to use a third-party provider for storage of client
information. However, lawyers should at least consider placing an explana-
tion of the fact that a lawyer uses such providers, that the lawyer believes such
information to be secure and inviting the client to discuss any concerns with
the lawyer.

Client notification: Ifalawyer learns that a client’s information has been

accessed or acquired by an unauthorized user:

«  Wisconsin SCR 20:1.4 requires that the lawyer notify the client of the
breach and its foreseeable consequences, and
» Wis. Stat. 895.507 Wisconsin Data Breach Notification Law

—Requires notice to a consumer when information is taken in a se-
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curity breach that is not encrypted or redacted. This includes social
security numbers, driver’s license or state ID numbers, and finan-

cial account information.
V. Cloud Computing

Cloud computing is one of the latest technologies; in theory, it offers a way
for you to avoid investing in hardware and software, by utilizing a third party
to host your computing and data storage requirements. Like any technology,
“cloud computing” will have advantages and disadvantages. In theory, there
will be costs savings, because much of the hardware and software cost goes
away—instead of owning the actual hardware and software, you subscribe to
a service provider who owns the hardware and software.

At the time of this writing, Cloud Computing is still a relatively new and
somewhat untested platform. And in many ways, it is still not a well defined
computing framework—there is no uniform agreement as to exactly what
is Cloud Computing, except that it happens over the internet. It is closely
related to Saa$S (software as a service).

At this point, from the standpoint of the user, the “Cloud” essentially
means that most of the actual computing happens somewhere else. The servers
are somewhere else, someone else installs and maintains the software, someone
else makes sure the service is working and ready to serve you. There are still
actual physical servers somewhere, and a company with actual people. But the
person who needs to write a letter or draft a contract or send a bill does not
have the actual word processing or billing software on their local PC or laptop.

A small example of Cloud computing that most people are familiar with
are email services like Gmail and Hotmail. These email services do not re-
quire any software to be installed on your computer, and you do not have to
buy anything on your computer. (And unlike more advanced Cloud services,
you don’t have to pay anyone for the service). You can access your Gmail or
Hotmail account from any computer anywhere, as long as you have internet
access. This is in contrast to the need to install an email server like Microsoft
Exchange on one of your own servers.

Another example is subscribing to a remote backup provider. The back-
ups are executed and stored by a provider over the internet, not on your own

computers and servers.
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Conceptually, you can do the same thing with almost all of your com-
puting needs. You can subscribe to a “Cloud” based provider for a practice
management system, billing, and document creation and storage. Thus all of
your work takes place on someone else’s servers somewhere else. You pay a
monthly fee for this. At the time of this writing, Clio and RocketMatter are
probably the market leaders in law office Cloud computing service providers.

There are some concerns and possible drawbacks.

o Security of your data: your data is only as secure as the company you

have contracted with. Where are those servers? How secure are they?
Are they in India or Malaysia? How strong is their backup system? Get
answers to these questions before signing up.

Stability of your provider: is your service provider a financially stable
company? Will they be in business a year from now? If they go out of

business, what happens to your data?

Internet Connectivity: In order to work, you must have an internet
connection. This can be a blessing, as internet connectivity is essen-
tially worldwide these days. But a small flood or lightning strike at your
internet provider may take down your internet connection for hours,

even days. If you cannot access your documents, can you still work?

A. If you back up your files with a third-party Internet Service Provider
(ISP) or in the “cloud,” as many like to refer to it, you should make sure
that third party understands your obligation as a lawyer to keep the in-
formation confidential; ensure that the third-party is itself obligated to
keep the information confidential; and ensure that reasonable measures
are employed to preserve the confidentiality of the files.

B. What is the best way to do this?

1. Ask them how they protect the data. Some providers split up the
data, encrypt it and keep it in separate servers, adding a couple layers
of security. But the best way to understand what a third-party vendor
does with your data is to ask. If your vendor isn’t responsive, you
may consider switching to another vendor.

2. Look at your contract with that vendor. What kind of security does
it promise?

C. Many technology experts believe the “cloud” or a third-party ISP is more

secure than the server you have at your law firm. Their caution, however,
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is to make sure you know what you are purchasing when you go to that
third party. Sometimes, it’s a matter of “getting what you pay for.” The

cheapest is not always best.

VI. Cyber Liability Risk

A.
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A different kind of risk is developing: cyber liability. You always had an
obligation to keep client information confidential. But now, in addition
to information being stored electronically more than ever before, two
changes have increased that obligation.
1. The first is that storage of client information is much more portable,
e.g., laptops and smartphones;
2. 'There is a statutory obligation in almost all states to protect Person-
ally Identifiable Information (PII) for more than just clients.
Whether because of a data breach due to hackers, careless disposal of
client records, theft of mobile devices or misuse of internal security pro-
tocols, lawyers need to consider how they are protecting client and em-
ployee information. Experts say law firms have become a prime target
because of all the sensitive and confidential Personally Identifiable Infor-

mation stored in law firm databases.

. The consequences of a breach or lost data can be monumental, especially

for solo practitioners. Cyber exposures may arise from a law firm’s de-
pendence on computers and the internet and from collecting personal

information on clients.

. Client records and credit/debit card processing make up a significant

portion of the overall risk profile. Law firms gather and transmit Per-
sonally Identifiable Information (PII) of clients, employees, vendors and
others. Law firms collect a lot of very sensitive information which could
severely damage a client’s reputation.

Cyber criminals want to steal data or damage IT systems. They often
plant harmful software (viruses, malware, etc.) on a computer and hope
it is accidently transmitted to others.

You could lose sensitive client information very innocently. What if you
mistakenly left your laptop, tablet or your smartphone at the courthouse,
in an airport, or at the local coffee shop and it contained client informa-

tion? Some lawyers have already experienced this.



G. There are numerous ways that private client or employee information can

be compromised:

1.

An attorney or employee checks their personal email and unwittingly
downloads malware onto the company network,

A company laptop containing PII is stolen from an attorney’s car,
Customers credit card/bank/health information is stolen by someone
hacking into the law firm’s system,

Paper records containing PII are not shredded before disposing and
are retrieved by criminals (dumpster diving),

An attorney researching online is directed to a website that automat-
ically downloads a worm which turns the computer into a spamming

machine.

H. How Big Is The Risk?

Why is cyber risk something to which lawyers should pay attention?
Most states have enacted breach notice laws that require a business
suffering a security breach or losing PII to notify victims so they can
take action to protect themselves from identity theft. In addition, any
law firm storing medical information is subject to the notification
rules of HIPAA.

If an individual who has been notified actually suffers a monetary loss
or more importantly if financial or medical information collected by
the law firm gets in the wrong hands, the law firm can get sued.
Cyber liability insurance coverage can help a law firm. Lawyers may

want to consider purchasing a cyber liability insurance policy.

(See Cyber Liability Insurance Coverage in Chapter 6)

VII. Cyber Risk Prevention

Every law firm has liability in handling personal information. Here are some

precautions lawyers and law firms can take to protect this personal infor-

mation:

A. Train Employees. Criminals are experts in exploiting people who do not

know how to adequately protect PIL

B. Have a plan to secure PII - Adopt and implement a Written Information

Security Plan (WISP). A WISP outlines the security controls and business
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practices for handling PII.

Encrypt the law firm network and any mobile devices making PII only
accessible by the user.

Store paper records in a locked file cabinet or room—backup electronic
data and store offsite.

Maintain firewalls on any computer device connected to the internet.
Use Antivirus software and update it no less than every 30 days.

Use strong passwords.

Dispose of unnecessary or outdated paper & Electronic PII. Erase data
from printers, cell phones, copiers, computers. Shred paper documents.
Wipe data from old technology before disposing of it. This can be done
very easily by downloading free software that wipes hard drives. Simply
deleting files from old computers isn’t enough. Make sure you wipe the

hard drive too.

VIII. Cyber Theft

See Crime Insurance Policies in Section III of Chapter Six.

IX. Encryption

A.
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Encryption, simply put, is the conversion of electronic data into another form,
so that it can only be understood by someone who has authorized access.
There is plenty of software out there that lawyers can use. The complexity
of your encryption system depends on what you are trying to encrypt. If
you want to encrypt files on a laptop, for example, Microsoft has a one-
time software installation that will provide encryption of everything on
that laptop.

If, on the other hand, you want to encrypt your entire office network,
there are software programs for that too. Those programs will encrypt

network files based on security access for those in your office.

. You can also encrypt on a file-by-file basis, encrypting individual files as

you use them. There is plenty of software out there that does different
things. Technology consultants or an information technology person
you trust could help you do those things.

At the very least, lawyers may want to consider encrypting sensitive elec-



tronic files as well as sensitive client information and even email com-

munication with clients. Using passwords on electronic communication

with clients is also becoming more common, and something lawyers

should also consider.

X. Establishing Your Office

A. Home office v. commercial office space

1.

Home office considerations: While an office at home has some big
advantages (costs), there are also some drawbacks. Do you have a
dedicated space you can use? Are you a person who can tune out the
distractions and interruptions of home? Where will you meet with
clients? If you plan to meet with them at home, are there zoning or
other restrictive covenants that allow for this use of the property? Do
you have sufficient telephone/cable capacity, parking and room for
staff? Will you ever be able to “get away” from the office?
Commercial space considerations: Certainly, the biggest drawback
here is cost. For starters, a short-term lease may be better (1-3 years)
so you can establish what your practice is going to look like and better
predict your long-term needs. Does your space allow you to establish
an office that will project the image you want to project, be conve-
nient to and attract the clientele you want to represent? Do you need
to be on a bus line or near the court house? Is there parking and
room for staff or growth? Can you get an option for additional space
in the future? Can you negotiate that your lease terminates if you
become unable to practice?

Executive suite considerations: These arrangements provide an of-
fice and often shared facilities, such as a waiting area, receptionist,
business machinery and equipment and sometimes even secretarial
services. Some lawyers make arrangements to use an executive suite
as a place to meet with clients. Caution is required to allow you to
tend to the duties you owe your clients, particularly confidentiality.

Be sure to keep your files and information properly protected.

B. Office sharing

You need to be concerned about the appearance you project to the world.
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Does your office “look” like a partnership, which could be seen as mis-
leading the public, or can you keep your solo practice distinct? This is
especially a concern if you cross-refer clients. Can you make appropriate
arrangements to protect client confidentiality? Although there are no ab-
solutes here, it is generally best when office sharers are engaged in com-
patible, but not the same, practice areas. You don’t want opposing sides of
a lawsuit waiting in the same reception area. Office sharers should agree
on major office management and law practice issues, including the will-
ingness of each to adhere to ethical standards. The people who you share
space with will impact your professional reputation. Also of high impor-
tance: a written contract spelling out responsibilities of each business, and
including provisions for what happens if the parties violate the agreement.
Each office sharer should carry insurance, including professional liability

insurance.

C. Prepare a Business Plan
1. The number one reason that businesses fail is failing to plan.
2. Law practice is a business.
3. Business plan will help you focus on practice area, market segment to

progress as you go forward.
XI. Office Equipment

A. Things in Most Offices

Computer

Fax machine—stand-alone or electronic (see below)
Shredder

Scanner

Printer

Phone

PDA

Desk

Bookshelves

¥ »® N o w e

,_.
e

Filing cabinets (fireproof)
Tables
Chairs

—_
N =
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B. Stationery

1. Letterhead + second sheet (but consider using your laser printer to
generate the letterhead—much cheaper)

2. Envelopes #10 and #9

3. Statement paper

4. Note cards

5. Announcements

6. Business cards

C. Phones

1. Voice over Internet (VOIP) or traditional phone service

2. If traditional, there are several options for the switchboard function-
ality —consult with phone company, but don’t get oversold on a big
solution for a modest problem
How many lines (not an issue for VOIP or some traditional solutions)

4. What are the lines for: phone, modem, fax, conferencing? Again, not
always an issue

5. Voicemail/answering machine—most any system will offer built-in
voicemail

6. Long distance—rarely a consideration these days with “all you can
eat” nationwide plans

D. Postage

1. Pitney Bowes

2. Stamps.com—postage over the Internet

3. Post Office

4. Surcharge at suite

E. Office Equipment

1.

Printers: laser. Do not even bother with inkjet, what with lasers so in-

expensive and superior in terms of output quality and cost per image.

Even color laser is very affordable. The only way to go.

Considerations:

a. Price —not nearly as significant an issue as it was even five years
ago

b. Trays and feeders—this is a bigger deal, especially with networked
printers. Think through the printing process. You may decide
you need one tray for copier-quality paper, another tray for bond

paper, and a third tray for envelopes. It is a real pain to have to get
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up and feed the printer every time before you print

c. Speed is hardly a factor unless you are really stacking up the users
on one printer. At least three frequent printer users should be able
to share one typical networked laser without a problem

d. Other features (faxing, scanning, copying). For the really small
office, these “all-in-one” devices can be handy. They can be net-
worked. Again, opt for laser printing, not inkjet. Also, make sure
you think through the actual way you will be using the unit—it
does more than one thing, but only one thing at a time. Also, think
about electronic fax instead of the traditional scanning fax—the
faxes are sent and received without paper

e. Color—more inexpensive all the time. Not a hard decision, if you’d
ever use it. Litigators use color a lot for reproducing photos—check
the image quality, though, before you buy

Data Protection

a. Backup all your data—see above

b. Removable hard drives are increasingly popular, although tape
backup, optical disks or offsite web-based services are also used

c. Use more than one disk

d. Test restore regularly—are you really backing up, and does your
restore function really work?

e. Invest in new media from time to time—it sees a lot of use and
wears out

PDA vs. Phone

a. These days, the “smart phone” functions both as your phone and
your personal data assistant. There is little reason to carry both, it
would seem. All but the simplest phone will interface with your
computer and provide calendar, address book, and other functions

b. Caveat: back up your phone, too, and consider the ramifications of
losing it. In other words, don’t lose it.

Copiers

Considerations: speed, memory, feeder, sorting, warranty/service,

paper size, number of input trays, network capability (use your copier

as a high-volume laser printer), and especially built-in networked
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XII. Trust Accounts and Retainers

See SCR 20:1.15

A. Attorneys must maintain a Trust Account to separate the attorney’s

property from that of the client’s

Wy o w

Trust Account overdraft rules

Interest on Trust Accounts

Withdrawing fees from Trust Account funds
Office of Lawyer Regulation

XIII. Staff

A. Workload can ebb and flow in a small firm practice

1.

Figure out what needs to be done:

List everything each person in the office does. (This should be done
by each member of the staff. It should include the details, e.g. if some-
thing is “mailed,” who physically takes care of getting the letter to the
post office?) Study the lists for redundancies, holes and think about
what you still need. It could be as simple as hiring a student to file,
adding a voice recognition transcription system, or hiring temporary
help to get you over a hump.

Adding staff of any kind triggers the need for an employee manual and
training. Be prepared to commit the time necessary to do it right.

B. Full-time support staff

1.

Administrative assistant or secretary:

“Jack of all trades.” This person can take on some administrative

tasks, freeing you up for additional legal work. Also, likely to screen

calls, take messages, keep files up-to-date, along with general secre-

tarial tasks.

Bookkeeping: often part-time.

Paralegal: generally extends your capabilities and may produce bill-

able time.

a. Figure out what tasks will be done, complexity of tasks, time in-
volved and overhead charges to arrive at an hourly or other rate;

b. Remember: you are responsible for all work done in your office.

Supervision is a necessity.
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C. Hiring

1.

Find a website for applicable organizations that may have members
with the skill set you need. (e.g.,WALA, Wisconsin Association of
Legal Assistants currently will list job openings at no cost.)

Don’t overlook the technical schools or employment agencies, which
can “vet” potential candidates, but may come at a cost.

Check references! You will be entrusting your clients to everyone who
works in the office.

. On paper and in person are often very different looks; telephone in-

terviews may be a faster “sort,” but you need to see and personally
interview final candidates. Look for capability and also “fit” with you

and others in your office.

. Consider using a test of the general skill or skills the job candidate will

need to use on the job. Just be sure you use the same test for all applicants.

D. Training

1.

XIV.

Expect to spend substantial time on training and schedule yourself for

that time, not just up-front, but on an on-going basis.

. Train all aspects of the tasks you expect the employee to perform.

Provide appropriate procedure manuals.

. Train in how working for a lawyer’s office is different from many jobs:

emphasize the rules of professional conduct, especially client confi-

dentiality, conflicts and communication.

. Foster questions and communication. Empower your staff person to

help keep you out of trouble.

. Accept the fact that training is on-going; monthly discussions and at

least annual reviews of all procedures should be included.

Other Resources

A. ABA Law Practice Management Section/magazine
B. ABA Law Practice Management books
C. State Bar ethics hotline: 1-800-444-9404 ext. 6168

XV. Useful Internet Resources—websites and tools

This list, like all lists of internet resources, is only guaranteed good the day it
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is created. First, webpages come and go, here today, gone tomorrow. Second
the data on any given website may or may not be current—some are updated
regularly, some are created and more or less abandoned. Third, the technol-
ogy changes, and what was a very useful tool on the internet in 2000 may be
totally obsolete in the near future. With that said, the following is a list of

internet resources that may help you in the practice of law.
XVI. Website Links

A. Courts

« United States Federal Courts
www.uscourts.gov

o US Bankruptcy Court for the Eastern District of Wisconsin
www.wieb.uscourts.gov

« US Bankruptcy Court for Western District of Wisconsin
www.uscourts.gov/bankruptcy

« US District Court for the Eastern District of Wisconsin
www.wied.wicourts.gov

o US District Court for the Western District of Wisconsin
www.wiwd.uscourts.gov

» Wisconsin Supreme Court & Court of Appeals Cases
www.wicourts.gov

B. Federal Resources

o Federal Bar Association
www.fedbar.org

o Federal Register
WWW.ZP0access.gov

o FedWorld
www.fedworld.gov

o Library of Congress Homepage
www.loc.gov

« U.S. House of Representatives
www.house.gov

o U.S. Securities and Exchange Commission
WWW.SeC.gov

o US. Treasury
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www.ustreas.gov
C. Wisconsin Resources

» Marquette University Law School
law.marquette.edu

o University of Wisconsin Law School
www.law.wisc.edu

o State of Wisconsin
Www.wisconsin.gov

» Wisconsin County Links
www.wisconsin.gov/state/core/wisconsin_counties.html

» Wisconsin Division of Hearing & Appeals
www.dha.state.wi.us/home

» Wisconsin Employment Relations Commission
werc.wi.gov/index.htm

« Wisconsin State Agencies
www.wisconsin.gov/state/core/agency_index.html

» Wisconsin State Legislature
www.legis.state.wi.us

Wisconsin Blue Book

www.legis.state.wi.us/lrb/bb/index.htm
» Wisconsin State Law Library
wsll.state.wi.us
» Wisconsin Statutes & Codes
www.legis.state.wi.us

State Bar of Wisconsin

www.wisbar.org
D. Other Resources

o AALL—American Association of Law Libraries
www.aallnet.org

 Academy of Trial Lawyers of America
www.atlanet.org

o American Bar Association
www.abanet.org

 National Association of Bar Executives
www.abanet.org/nabe

o Cornell Law School Legal Information Institute (LII)
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www.law.cornell.edu
Westlaw Legal Research
www.westlaw.com
Lexis Legal Research
www.lexis.com
LOISLAWLegal Research
www.loislaw.com
Findlaw Legal Research

www.findlaw.com
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CHAPTER 3

Managing Your Law Office

I. Time Management - Managing Tasks and Deadlines

One of the goals in managing your practice is to manage and keep track of your

time and energies so that you maximize your effectiveness. Be sure to work on

organization, but do not let it either consume you or overwhelm you. Perhaps

the best advice is to regard office management as your servant and not your

master.

A. Managing the Paperwork

1.

Make sure all your incoming documents “find a home.” Don’t leave
them out floating on your desk or on a pile of other papers some-
where. You should have a file for every document, and every docu-
ment should find its home immediately in the appropriate file.

For pleadings that require a response, have a “tickler” system in place
so that you don’t miss a deadline. Leave more than one tickler, spread
out over time. Flag the pleading with the due date on the top of the
first page, so you see it in your file.

Make sure you or your assistant makes the necessary calendar entries
immediately upon receiving a document that requires action or a re-

sponse.

B. Don’t Lose Your Work Product in Cyberspace

1.
2.
3.

Keep only one subdirectory in your computer for each matter.
Maintain one subdirectory for all drafts in a given case.

Make sure each draft document includes a deadline and that deadline
is recorded on your calendar.

Both you and your staff should go through your draft subdirectory in
each case regularly to make sure there are no “strays.”

Keep all your computer files backed up safely. Let me repeat: keep
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all your computer files backed up safely. There are a number of new backup
products on the market, and one of the most popular is the removable hard
drive system. It allows you to have several interchangeable removable drives
that you can rotate for backup each night, or even more often (hourly). The
drive can be removed and taken to a safe remote location easily.

C. E-mail

1. Thisis a great tool, but don’t let it take up too much of your time. Use
it when necessary.

2. Print out and file e-mails with substantive information regarding a
particular case. Keep those written documents in the case file. You
can then either save the e-mails on your computer, store them in an
alternate file or delete them.

3. Maintain control of your practice. Don’t let the speed of technology
take over. If you move too fast, mistakes are more likely. Your clients
need to understand that “good” beats “fast” every time. Moreover, some
lawyers may be inclined from time to time to take advantage of situations
in which they know that time-based pressure will increase their oppo-
nent’s disadvantage, and electronic modes of instantaneous communi-
cation only make this tactic more attractive and more successful.

4. 'Think about the form and substance of your e-mails before you send
them. E-mail software has the capacity to save unsent drafts; this is a
good place to let the “ink dry” on your e-mails so that you can come

back and take a critical second look a while later before hitting “send.”
II. Checklists and Ticklers

Making sure that nothing falls through the cracks is a cornerstone of a suc-
cessful and well-regarded legal practice. Not only is it your professional
responsibility to see to this, easily-avoided ministerial mistakes can also be
profoundly damaging to your reputation, both within and beyond the pro-

fession, when deadlines are missed or pleadings not timely filed.

A. Redundancy is critical —two reminders (“ticklers”) are better than none.
1. Different conduits—e.g., paper and electronic, or two separate pa-
per-based systems.

2. Different timing—more than one reminder over time.
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3. The scheduling deadline sheet as a single-event tickler: consider list-

ing all the critical dates for a particular matter on a single sheet, and
then implement the entire sheet as your reminder for each deadline.
In that way, you are not only reminded of a particular upcoming
deadline, but you will also have the rest of the case’s “framework”
at your fingertips so that you can make good tactical and strategic

decisions as you react to the deadline at hand.

Your malpractice carrier encourages a tickler system for a very good

reason.

. Checklists are a great aid, but not a substitute for your hands-on judg-

ment and/or guidance.

1.

Use checklists for opening files, closing files, setting up depositions,
scheduling mediations, etc.
Periodically review your checklists to ensure that they comport with

current rules, best practices and common courtesy.

III. Paper v. Electronic Files

Yet another blessing-and-curse of our modern age is the emergence of the

paperless society. While there are definite advantages to such a world (stor-

age space, ease of search, environmental concerns, and so forth), there are

some potential pitfalls, and the distinct possibility that you could be a net

loser if you do not prepare and equip yourself to deal with it.

A.

You need to develop a system for managing documents that you receive in

electronic form, as well as a system to organize your outgoing documents.

1.

In the insurance defense world, and in many others I'm sure, receiv-
ing new files on CD is becoming routine.

Electronic chaos can often ensue; many .pdf creators, especially the
newcomers, put everything into “root” and you are stuck with the

mess they made when they created the single great big file.

Do not automatically assume that everyone welcomes and embraces the

electronic world.

1.

Deciding unilaterally and spontaneously to go “paperless” in your
law office might very well be too big a step to take, depending on the

nature of your practice.
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2.

Our office was an early adapter of the practice of offering to send
electronic versions of our discovery, but you would be amazed at how
rarely our offer is accepted.

A lot of people, even successful computer users, still need to see the
printed page instead of or in addition to the computer screen, and
this is not purely age-based. I routinely hear from attorneys that they
cannot completely assimilate what they are reading unless they have

it on paper in front of them.

Also, see Chapter 2 Sections IV and V on File Storage and Cloud Computing

IV. Working With Staff

There is no greater delight a practitioner can experience than to work with

a legal assistant who reads your mind and makes it so. The author can say

this with equivocation because he has the honor of working with two such

amazing people. The next section sets forth some thoughts on the crucial

interplay between attorney and assistant.

A. The keystone of utilizing your staff is to ensure that they are not asked

to reach beyond their competence.

1.

While this sounds obvious, it is a rule often broken by attorneys who
are overly busy and/or reluctant to take up a task which they should
be doing themselves.

You need to make yourself aware not only of your staff’s limitations,
but their talents as well—some may be gifted in ways you have not
explored, such as computerizing tasks that you have always done
manually.

Other legal assistants have a narrowly defined self-image, and may
be fatally reluctant to take on a duty or task simply because they lack
the belief that they can do it even though they can—asking these folks
to do something that they are genuinely not inclined to do well will

probably guarantee you a poor outcome.

B. Determine your staff person’s competence, the next step is to ensure

that the responsibility you impose is accompanied by co-equal authority.

1.
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decisions and take all actions necessary to accomplish the assigned
task.

If you fail to do this, you will not only frustrate your staff person
but will also have to invest time in the task yourself that you did not

envision investing when you made the assignment.

C. What are reasonable expectations for the scope of work a legal assistant
should be able to take on?

1.

Certainly, the generation of correspondence, documents and plead-
ings should be a skill possessed by every assistant.

Fielding phone calls at least initially is usually relegated to the assis-
tant, although the use of direct-dial lines is becoming more popular,
especially in the larger firms—a growing number of attorneys answer
their own phones.

Often, the capability of legal assistants can be very broad. The dis-
tinction between “legal assistant” and “paralegal” is commonly very
blurry, especially in small offices, and you may be able to expect much
more from a particular legal assistant if he or she has had training in
paralegal studies at a technical college. These expectations might in-
clude simple legal research, interviewing clients and witnesses, gath-
ering investigative data, and the like.

I often ask my legal assistants to serve as “sounding boards”. I have
them review correspondence to make sure the tone and spirit of the
letter is appropriate. I run jury arguments past them. I have them
look at injury photos to get their first-blush impressions. In short, I

utilize them as a source of reality check.

D. The most important work of a competent legal assistant is keeping ev-

erything organized.

1.

This includes deadline management, filing, calendaring, scheduling
and so forth.

A well-developed and robust understanding of the practice of law as
an organized, orderly process is critical—you need to help your legal
assistant actually understand what they are doing, why they are doing
it, and how each particular step in the process fits into the accom-
plishment of the overall goal.

Even though your assistant can type at seventy words, he or she does

not advance the cause if he or she forgets to put the letter in the mail
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at the end of the day—good law office organization mandates regi-
men, discipline, checklists on a redundant level, an overall regularity

of process from which there is no deviation.

E. Client contact by your legal assistant is extraordinarily helpful.

1.

Some attorneys shy away from their staff having any contact of sig-
nificance with clients.

Of course, this may be practice-dependent, but many attorneys have
discovered that empowering their staff to have contact with clients,
in carefully-circumscribed situations, can not only free up the attor-
ney to work on other more demanding tasks but can also enrich the
assistant’s job and enhance their perception of their value.

The words “carefully-circumscribed situation” in the last phrase is
vital to the scheme—you cannot place your assistant in a position
where the interaction with the client might require the exercise of
skill or judgment which can only be exercised by an attorney. Fur-
ther, even when the client contact is ministerial, the assistant needs
to keep at the forefront the concept that he or she needs to defer
any questions or anomalies to the attorney when encountered - no
“winging it” in trying to answer a client’s question when the assistant
is not certain of the correct answer. There is no sin in “I don’t know”,
but the attorney then must be notified immediately of the pendency
of the question and must respond without delay.

Having a staff person sit in on an initial conference, or for that mat-
ter any conference between attorney and client, can be very helpful.
The assistant can manage the agenda and make sure the attorney
covers everything that was intended to be covered, take notes while
the attorney is concentrating on listening to the client, make copies
of do other tasks that would otherwise take the attorney away from
the meeting, and serve after the fact as a witness regarding what was
said in the room. This last function is hopefully never needed in the
circumstance of dispute, but is very useful in that four ears are better
than two when it comes to recalling the details even ten minutes after

the meeting.

F. Solid organizational skills are perhaps the most important attribute of a
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Complete familiarity and comfort with the level of technology in the
office—this includes knowing everything about the software that’s
needed to accomplish the various tasks (which in the case of a law
office is fortunately a short list).

The ability to work under some reasonable degree of pressure—even
the easiest-going among us attorneys still is faced with situations
from time to time wherein we have no choice but to ask our assistants
to “step up to the plate.”

A reasonable level of interpersonal skills that allow the assistant to
work well with the attorney, co-workers, personnel from other of-
fices, and above all clients.

A reasonable word processing speed, to include not only “typing”
speed but also fluency with the software and the network (per above).
It seems that with “copy and paste” and the other software tricks, the
blazingly fast 80 WPM typist may not be as valuable these days as is
the well-rounded and efficient word processor.

Although unfortunately less common that the foregoing, an abiding
sense of loyalty is a wonderful trait, but in most situations this ten-
dency requires effort on the part of the attorney if it is to emerge and
flourish. The successful law office is based on the principle that, on
a day-to-day basis, the assistant does not work for the attorney, the
assistant works with the attorney. Building this spirit of teamwork

and interdependency in the author’s view is key to developing loyalty.

G. Selecting and retaining good staff is a perpetual challenge.

1.

The foregoing list of attributes may give some insight into what to
look for, but so many of these are not easily discerned through the
interview process and their presence or absence is detected only after
the hire—sometimes long after.

To be blunt, there is always a sense of “trial and error” when it comes
to hiring staff, and there is really no certain way around that.

One key is longevity in previous positions, coupled with good solid
reasons for leaving those positions; the frosting on the cake is the name
and number of the previous attorney with an open invitation to call.
Previous legal experience is always valuable, but there have been many
legal assistants who have “gotten by” over the years (sometimes for

many years) while significantly lacking in the skills referred to above.
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5. Do not automatically turn away all applicants without any legal ex-
perience at all. Be especially alert for administrative assistants who
had previously worked for upper-management corporate types; they
probably had a high degree of responsibility in that earlier job and
developed the competence, organizational skills and good judgment
to exercise the authority that came with it.

6. Once an attorney knows that the assistant is truly outstanding—and
you will know when that happens—there is almost always no sub-
stitute for compensation, whether in pay, benefits, working condi-
tions, flexible hours, or the like. This is not class struggle; they are
not labor and you management; you and your legal assistant are a
team, you need the assistant as you need oxygen, and you need to
make sure that you do not risk losing that excellent co-worker by
failing to recognize their true economic value by undercompensat-

ing them.

. Other Food for Thought

. Get deadline extensions in writing, and then do your best not to need

them.

1. The “sign and return” letter is critical these days.

2. Exercise particular care in unknown jurisdictions.

One calendar, not two or more. That observation cannot be made often

enough.

. The “to do” list: friend or foe?

1. Itis not a substitute for a comprehensive tickler system.

2. For some, it can be a useful task-prioritizing and time-management
tool.

3. Your system need not be elaborate, but it must be used consistently—
ignoring the list for any length of time is a recipe for disaster because
of the inevitable “out of sight, out of mind” phenomenon.

4. TIs there someone else in your office who has access to this list? Make

sure someone else can check it as a backup.

. Write a contingency plan, especially if you are a sole practitioner. This

will help to guard against the possibility that you might become disabled

Or worse.



1. Your plan should include the important details about running your
practice.

2. You should develop a written agreement with another attorney to
step in and run the practice.

3. More details can be found at the WILMIC website; click on “Manag-
ing Risk”, then on “Articles.”

E. Be diligent in striking a balance between the office and the rest of your
life. You do nobody a favor by working so hard and so long that your
work product suffers right along with the away-from-the-office lifestyle
that you are ironically working to build and afford. Such is the stuff of
malpractice claims and lost families.

53



54



CHAPTER 4

Client Relationships
and Client Communication

I. Client Selection

Whenever you take a new case, a myriad of possible results exists. The
case could be a winner, a loser, one that brings in a substantial amount of
money, or one that simply provides the satisfaction of making a contribu-
tion to the development of the law or improves the life of the client. You
accept cases for different reasons, and sometimes you live to regret your
decision.

You probably have more than enough files to keep you busy. You may
have too many or the wrong kind. The resulting overwhelming caseload can
bring on mistakes, including missed deadlines. When do you know when you
have taken on too much? And what can you do about it?

Consider several ways to avoid the bad cases and potential pitfalls into
which overworked lawyers can fall.

A. Saying “No”

Facing real people in real crises makes it difficult for you to always make the
right decision about which cases to choose. Sole practitioners and small firms
often feel they cannot be choosy about the clients they elect to serve.

If you sincerely feel you cannot handle a case, because of workload,
unfamiliarity with that area of law, or any other reason, refer the case. Find
someone to take over, rather than just turn the person away, if possible.

There are several resources to which you can turn for referral information:

1. State Bar of Wisconsin Lawyer Directory (published every January).

2. State Bar of Wisconsin Lawyer Referral Information Service

(1-800-362-9082).

3. Check with your local county bar association.
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B. Picking the Right Cases

What about the cases that come with very little or no chance of success?
Too often, a lawyer discovers too many of these, and the files get pushed fur-
ther toward the end of the desk (or to the floor), and overlooked. If you have
been in that situation, picking your cases more carefully will help.

It's important to stay away from the losers and the difficult clients.

Most lawyers agree that one bad client can suck the life out of you and use
up a disproportionate amount of your time and energy.

Continually re-evaluate your cases. Too many lawyers get blinders. They
become advocates in the first meeting with a client and instantly believe in the
case without stepping back and reviewing the strengths and weaknesses. Some-
times you discover you don’t have as good a case as you first thought.

In most cases, the honeymoon period, the time when the case is the best it
will ever be is when the lawyer and client first meet. You only hear the client’s
side and what the client wants you to know to get you enthusiastically in the
client’s camp. Only later, after you take the case and begin investigating the
facts, do you learn the downside. Now, the client is primed for success, and
that may not be possible. Worse, it’s your job to pass along the bad news. Some
lawyers procrastinate to avoid that unpleasant task, making things worse.

That’s when client dissatisfaction can occur. Sometimes client dissatisfac-
tion results from unrealistic expectations on the part of both the client and
the lawyer.

C. Getting In Over Your Head

Some cases may simply be misplaced. Maybe when that real estate
dispute came in the door, you saw it as an opportunity to make some money,
and expand your practice at the same time. Too many lawyers are tempted
to take a case outside of their areas of expertise, whether for financial or
survival reasons, or simply from a desire to be helpful.

A good rule of thumb: Only accept cases in your particular areas of exper-
tise. If a case comes in outside of your area of practice, have a list of qualified
lawyers to whom you refer those people.

You must be able to self-diagnose and determine when you are in
over your head. Talk to other lawyers, mediators, someone who can help.

Are you in over your head, or do you just need some guidance?

D. Seeing Red Flags

When you start to feel uncomfortable at the initial meeting, instincts are
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usually a good indicator that a case is not worth taking.

The best way for you to control your practice, rather than allowing

the practice to control you, gets back to your ability to say no, and pick the

cases for which you are best trained.

The following outline can help set up a good client selection process.

E. Client Selection and Intake Procedures

1.

Look at who the client is; what cautions are obvious?

a. They have used multiple lawyers—and fired them.

b. They “know everything” and just want you to carry out their wishes.

c. 'They won’t respond to anything in a timely fashion—or they call
five times a day to check your progress.

d. They probably can’t pay for services.
They expect you to be a magician, not a lawyer (realistic expecta-
tions must be the same on both sides).

Insurers like to see your standard engagement letters; define who the

client is, detail the scope of your engagement: what you’re doing (and

what you aren’t doing), explanation of fees and how they’re to be paid,

how you can be expected to respond to mail, e-mail, phone messages,

faxes, etc.

Insurers look at Areas of Practice (AOPs) engaged in by firm.

a. Understand the need for your firm to attract clients, but do you
stick to your areas of practice?

b. It doesn’t hurt to be “choosy”—that is, for your business plan to
allow for firm members not to take a client.

Your firm should have procedures to check out the prospective client:

Who is this? Awareness of current conflict problems—and possible

future conflicts that may ultimately affect health of the firm.

It used to be common to think one or two large clients were good.

Now we find that too much of a good thing probably isn’t; it can

interfere with your firm’s independence, or force your firm to “roll

over” in a malpractice—or perceived malpractice—situation.

II. Professional Responsibilities

A. Conflict of Interest (SCR 20:1.7 - Direct adversity; 20:1.8 -To protect cli-

ents from their own lawyers; 20:1.9 - Former clients)
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No other profession has rules like this.

It’s not intuitive: In fact, these rules often prevent lawyers from acting

in situations where clients want them to.

It’s about loyalty to clients—both real and perceived.

A system is all-important! Not even a solo practitioner can keep all this

in his or her head.

a. What goes in? Not just the billing list. It should include new,
current and former clients, spouses of same, staff and spouses
and employment of spouse, one-time consultations, witnesses
and adverse parties, directors and officers of a corporate client,
partners of a partnership, people for whom you are “just doing a
favor,” people you declined to represent, and anything else that
makes sense in the fact pattern. When in doubt, add the name to
your system.

b. When to check?

1) Before confidential information is conveyed. Collect only
enough information to check for conflicts of interest;

2) After the first meeting, when you get more information; and

3) Duringthe representation, as things change, and other people
become involved.

Written waivers are required from all parties in any conflict situation.

a. Implement a procedure that no file can be “opened” and no work
done until the signatures are in place.

b. Without waivers, one or both clients need to be sent to other
counsel.

c. Having appropriate waivers can save a lawyer’s law license; not

having them where needed places the license in jeopardy.

B. Confidentiality (SCR 20:1.6)
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1.

Everything you learn in the course of representing a client is confi-
dential (even if you've seen it in the newspaper). There should be no
“leaks” from your firm (not even who the client is).

You can “disclose” what you must to represent the client, or to  pre-
vent a criminal or fraudulent act in certain circumstances, to defend
the lawyer against a claim made by the client and few other excep-

tions.

3. 'This duty of confidentiality lasts forever.



4. How you organize and run the office makes a difference.

a.

Protect client papers: Be careful what can be accessed and by
whom; desks should be arranged so others can’t see the computer
screen or the file; papers shredded, not just tossed out; computers
destroyed or written over with appropriate software before dis-
carding them.

Be especially careful where you speak of client matters, inside and
outside the office.

Never give out client information without specific client consent.
Technology is a challenge: Fax, e-mail, cell phones and voicemail
all raise confidentiality concerns (and client service concerns).
Can someone else get into your e-mail and voicemail to be sure
there are no “urgent” messages when you are unavailable? How
about your calendar? The information needs to be kept confi-
dential, but accessible enough to meet your responsibilities to the
client.

Your vendors who have access to client information, including
office visitors, cleaning crews, repair people and people who
provide you with other outside services such as copy machine

and computer repair, should sign confidentiality agreements.

III. Client Communication

It is the lawyer’s job to give the client sufficient information to enable that

client to make the choices that belong to that client.

A. SCR 20:1.4 (b) Communication: A lawyer shall explain a matter to the

extent reasonably necessary to permit the client to make informed deci-

sions regarding the representation.

1.

It starts with client-selection process: Is the work in your areas of

practice? Is the client someone you can work with? Was previous

counsel involved? Can the client pay for services? Is client a friend or

relative? Listen to your staff.

It includes clearly identifying who the client is, what the client wants,

what you will do to accomplish the client’s goals (the Rules allow you

to limit the scope of engagement, so long as the client gives informed
consent—SCR 20:1.2). Identify how you will proceed, and what the
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10.

11.

time and cost of the representation will be. A good engagement
letter is a great way to start a healthy relationship with a client.
Just as important are letters that inform potential clients that you are
not representing them.

Your bills are a very effective way to communicate with your firm’s cli-
ents: They tell what you have done and how satisfied clients are with your
services (by how well they pay you). Bills need to be proofread carefully
and reviewed by the person who did the work. Follow up promptly if
payments aren’t made on time to find out what the problem is.

Sending out copies of letters, pleadings, etc. is good practice, but
probably isn’t enough for most clients (legal jargon and procedures
are not understandable by everyone!).

Give your new clients a folder or notebook at your first meeting with
instructions to use it to keep all the things they get from you.
Introduce new clients to your “A” team: secretaries, paralegals—even
the messenger, so the client sees his matter will be well tended by the
whole team.

Figure out how to call clients back within a reasonable period. (In
this electronic, instant age, sometimes 24 hours is too long.)
Decide—with your staff—how you will use fax, voicemail, e-mail
and other forms of “modern-communication” and train your clients.
Have a standard system to keep a record of calls and e-mails.
Everything that goes out of your office reflects on your professional-
ism; it should look professional. Spelling and grammar are important
... even in e-mail and your bills.

Listen to your clients!

B. Client Letters Suggestions

An engagement letter, fee agreement or other written communication

is no guarantee that your client will not be unhappy with a failed result or

less attention than she believes she deserved from you ... but it can help a

lot. Although what is advisable varies from client to client and will be

different in different situations, you are more likely to use client letters if

you have several “modifiable forms” ready for use. The use of letters to

define your role vis-a-vis each of your clients and potential clients is highly

encouraged. If possible use non-lawyer staft to review letters to ensure they

communicate effectively with your non-lawyer clients. Here are some other
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items to consider when writing certain of these letters.

1. Engagement Letter. An engagement letter and fee agreement may

contain the following elements:

a.

A clear statement of whom the client is (is it the shareholder of a
corporation? A partner of a partnership? Mom or dad? Children
or parents? Estate, personal representative or beneficiaries?). It
is amazing how often an attorney in a malpractice case cannot
clearly identify who or what entity he or she was representing.
If the person or party you represent changes during the course
of your representation, document that change. You must always
have a very clear understanding between you and your client
about who the client is. Do not take this for granted.

The goals you and your client expect to accomplish.

What work you will do to accomplish those goals and what you
will not do; i.e., if you will do nothing until an advance of fees is
received, detail time limitations.

That other persons in the firm will be used in the representation
(you delegate work and how that will be done). Who will be pri-
marily responsible to handle the matter?

An estimate of the time and tasks which will be required to
accomplish the goals.

How and when you will communicate with your client. How and
when you will respond to phone calls, e-mail and other “new” and
old ways of communicating.

An explanation of the fee arrangement, including a specific
statement of the expenses for which the client will be responsible,
and when the client will be expected to pay. A description of any
referral fee or fee splitting arrangement. Don’t forget to have the
client sign. SCR 20:1.5 (e).

If an advance of fees is required, how and when you will have
earned the fee. This is when you can transfer money from your
trust account to your operating account.

If you are referring to another attorney, an agreement among that
lawyer, you and your client spelling out fees and duties of each of
the parties.

Be extremely cautious if you are going to estimate the chances of
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success of a client’s enterprise on any basis. An 80% chance of
success means that even if everything is done right, the case has
a 20% chance of failure. A lawyer cannot guarantee success and
you should not put your clients into a position where they believe
that you have done so.

k. Client’s responsibilities, i.e., what happens if you are not paid per
the agreement; duty to keep you informed of address and tele-
phone number at all times, etc.

1. Anything specific to this representation.

m. Your file retention policy.

2. Non-Engagement Letter. Firm policy should require that any potential

client (“person”)with whom you have consulted—in person, over the

phone, or otherwise—receives a written confirmation that you will not

be handling the matter; consider a form including:

a. Name of person;

b. Simple statement that you will not be representing person or entity;

c. Do not opine on the merits of the case;

d. Do not give specific statutes of limitation (if you happen to be
wrong ...), unless you know it is going to expire immediately
(then certified letter may be best);

e. Strongly recommend the person consult with another attorney
—and do so immediately—to ensure that rights are not lost or
jeopardized; stress that time limitations exist and rights to pro-
ceed may be lost.

f.  Return any documents or information provided by the person
(certified mail may be better if returning original documents).

“Disengagement” Letter. Write when you’ve done a work-up on a mat-

ter and determined that you do not want to pursue the representation.

(See the Non-Engagement Letter suggestions.) This assumes that you

have written an Engagement Letter stating you would review the mat-

ter and make a determination as to whether you would represent the
person. Or, use when you need to terminate the attorney-client rela-

tionship before the matter is concluded. Be aware of SCR 20:1.16.

a. Avoid commenting on the merits of the case.

b. Advise that time constraints exist and need to consult another
lawyer.



c. Return client original documents and papers. Keep copies of file.

d. Say you will cooperate with new counsel. Then do so.

4. Termination of Representation Letter. Written when representation
is completed. Provides a “bright line” to end your responsibility on
matter. Consider including:

a. 'Thanks for using your services.

b. Matter is completed. You are closing your file.

c. Return any original documents. Keep copies for your files.

d. Any follow up which may be required and who is to do what (i.e.,
file UCC continuation statements, discharge liens of record in
bankruptcy, change beneficiaries on assets, etc.) Be clear about
what you will do and what the client is responsible to do.

e. Remind client of your file retention policy and to ask for any
additional papers or file copies now.

See wisbar.org/lawyer regulation/lawyer regulation + discipline/trust
account rules/sample forms; The Lawyer’s Desk Guide to Legal Malpractice,
published by the ABA Standing Committee on Lawyers’ Professional Liability
for examples of letters.

Conflict of Interests sample letters; see the Desk Guide and www.milwbar.
org. Look in Legal Resources/standard letters.

C. Why is communication important?

Clients usually don’t know what to expect from the legal system, not
understanding that the system is designed for compromise.

1. Ifthe client is not expecting to compromise, ultimately having to do so

makes the client believe that the lawyer did something wrong.

2. Unmet expectations of client, e.g., not getting everything they want and
believe they should get, often result in legal malpractice claims.

Communication with these clients is difficult because of their (usually)
lack of experience in the legal system. Clients experienced in participating
in the legal system, e.g., insurance companies, rarely make legal malpractice
claims against their attorneys. They change counsel instead. Communication
is made more difficult by the fact that many clients are not at their best, e.g.,
angry, injured and/or emotionally distraught.

Clients often bring expectations, usually unrealistic, gleaned from the
media or word of mouth.

Lawyers often have a high volume of work while their clients view their

63



own matter as one of singular importance. Lawyers need to respect impor-
tance of the matter to client.

Lawyers need to remember that clients with similar or identical legal
problems will likely have different communication needs, simply because
they are different people. Don’t treat all clients the same.

D. When should communication occur?

Generally, as soon as possible. When clients perceive their need for a
lawyer as the greatest, i.e., at the beginning of the representation, the client is
most likely to hear and accept the lawyer’s view of anticipated outcome. Once
a lawyer starts “shrinking” the client’s problem, the client’s need for a lawyer
and the lawyer’s advice starts to wane. The client is then less willing to hear
about risks and downsides. Consider these rules to follow:

1. File developments, especially negative ones, should be communicated

to client as soon as possible.
Response to any client inquiry, oral or written, should be prompt.
The more important the communication, the more important it is
that it be conveyed or confirmed in writing.

E. What should be communicated?

Mutual expectations: The lawyer should convey realistic expectations

of representation, including process, timing, cost and result. Beware of

“puffing”. Process expectations are best set forth in a scope of retainer

letter. That letter should contain the following:

1. Who you represent;

2. What you will and will not do;

3. What the process is for this particular matter;

4. When anticipated activities and results will occur:

5. Who else will be assisting on representation, e.g., other lawyers,

paralegals, legal secretaries?

Timing expectations need to be updated regularly as the matter de-
velops and better predictions can be made.

Expectations about a possible result should be candid and updated
regularly as the matter develops and better predictions can be made.

You should ascertain your client’s expectation of the outcome and
adjust that expectation as necessary. Ask your client about their expecta-
tions—don’t assume the client will be forthcoming.

Ascertaining client’s expectations is both difficult and worthwhile:
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1.

It can be difficult because of a perceived power imbalance and em-
barrassment by lack of knowledge; and

It is worthwhile because the client can only be satisfied if their expec-
tations are met or exceeded.

If adjusting expectations is not possible, should relationship be en-

tered into or continued?

F. How does communication occur?

Communication needs to be geared toward each client’s level of under-

standing.

1.

Levels of understanding are affected by intelligence, education, ex-
perience, and a desire to understand.

You need to discern that level, expecting little or no help from the
client because the client is intimidated, embarrassed, or assumes you

will ask for relevant information.

For adequate communication to occur, you need to listen as well as speak.

G. Clients often don’t hear everything that is said in a lawyer’s office. Why?

1.
2.

They are not in their comfort zone.

People only comprehend a small amount of information provided

orally.

Lawyers often talk over their client’s head, e.g., legal vocabulary, for-

eign concepts, counter-intuitive procedures.

To reinforce information provided orally, consider:

a. Meeting in your client’s comfort zone, e.g., home or place of
business.

b. Meeting in a neutral location, e.g., restaurant (remain vigilant
about protecting client confidences when conducting business in
any public location). See SCR 20:1.6 Confidentiality of infor-
mation.

c. Repeat oral reports, reccommendations and agreements in writing

to the client.

H. Written communication is essential, more important than the discus-

sions you have with your client. Put into writing:

1.

Letters of engagement outlining the scope of your representation and
your fee agreement, non-engagement letters, and disengagements let-
ter. See SCR 20:1.16 Declining or terminating representation.

Adpvice regarding risks and unanticipated costs.
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Advice regarding alternative approaches.
Status reports.

Client instructions, particularly if they are counter to your advice.

AL

Settlement offers and responses, if possible. Summaries can be made
at end of the day if settlement discussions occurred where the writing
was impossible, e.g., at deposition or during a court hearing or trial.

7. Referral/fee splitting arrangements.

Failing to put everything in writing to your client can be a huge mis-
take. Lack of documentation can result in a malpractice claim or a judgment
which would not otherwise exist or be provable.

Your staff can be very helpful in assisting good communication with cli-
ents. Staff often sees a different side of the client, and often knows about client
dissatisfaction before the lawyer does.

Staff can ensure good telephone communication by collecting sufficient
information, e.g., type of information being sought; the best time to return
phone calls and other pertinent information that can be the difference be-
tween a good lawyer/client relationship and a bad one.

Staff can screen a lawyer’s written communication for understandability
by a non-lawyer client.

Non-verbal communication says a lot. A lawyer can convey respect for
the importance of a matter to the client by maintaining client confidences.
Don’t take phone calls while client is in your office. Don’t discuss other cli-
ents with a client, or in the client’s presence. Don’t leave confidential infor-
mation out where any visitor can see it. Structure your waiting area so client
confidences are preserved.

Staff can convey respect for the client and the client’s business. Your staff can
assist you in maintaining client confidences during office conferences and in the
reception area. It is important for your staff to be courteous and helpful during
telephone contacts. This can sometimes be the difference between getting new
business or losing it; between maintaining a good relationship with a client or
not. Your staff must also be courteous and welcoming during office visits. Your
staff must remember that your client’s perception of confidentiality is more im-
portant to that client than what you believe to be the reality of confidentiality.

I. Where in the process is the client? Basic to the underpinnings of the
entire communication process is understanding where the client is in the

legal process.
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1. How many opportunities and choices have already been foreclosed?

2. How many opportunities and choices remain?

3. Of the remaining opportunities, how many does the client get to select?

The client should understand that the lawyer’s role is limited by the facts
of the situation; remaining opportunities, opposition, statutory effects, and
available forums for resolution.

Only if you know where in the process a client is, and effectively commu-
nicate to that client what options are remaining, can you begin to ascertain
and address your client’s expectations.

Effective communication is the best tool available to a lawyer for pro-
viding legal services to clients, as well as the best protection for the lawyer in

avoiding legal malpractice claims.
IV.Fees

A. Cost expectations are best set forth in a written fee agreement. That
agreement should contain your fee and the basis on which it will be de-
termined, and the following:

1. What items will be billed;

2. When bills will be sent;

3. When payment is expected;

4. What will happen if payments are not made; and

5. How billing and paying are seen as communication.

See SCR 20:1.5 Fees for Wisconsin rules, also the ABA Model Rules
of Professional Conduct 1.15(a) and (d).

There are no magic ways to set fees, no perfect formulas to follow.
However, there are some important considerations when determining
your fee structure:

B. Should you charge for the initial consultation?

Many firms do not charge for an initial consultation. In fact, that may
be the norm these days. The general public should not be afraid to consult
with a lawyer when they are trying to find out if they need professional
help. Charging for an initial consultation sometimes leaves potential clients
with the perception that the lawyer is more interested in making money
than actually helping the client. On the other hand, not charging an initial

fee may send an unintended messge to a client that fees are unimportant
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to you. Most lawyers do bill for the initial meeting if the person becomes a

client. Whether or not you charge for the initial consultation, clearly com-

municate your expectations regarding fees during the initial consultation.
C. Costs

If you do take on a new client, be sure to discuss out-of-pocket costs.
Expert witnesses, filing fees, medical reports, and more are additional ex-
penses. You must make it clear to the client who will pay those costs. Make
sure the client understands the difference between fees and costs. If a con-
tingency fee does not include out-of-pocket expenses, the client must know
that.

D. Hourly Rates

Setting hourly rates depends on the marketplace in which you practice.
According to the State Bar of Wisconsin, the average hourly billing rate in
Wisconsin is approximately $171; the median is $165. Some are much
higher: $250 - $400 and beyond.

Rates do vary depending on the size of the firm, office location and years
in practice. There must be some flexibility in hourly billing. For the new law-
yer, drafting a divorce petition, for example, may take several hours the first
time. That same task may take an hour the second time, 20 minutes the third
time. When beginning a practice, take that into account. You will probably
spend far more time on new tasks than the amount of time you bill the client.
If you try to bill a client for the actual time you spend on a particular task, you
may scare that client off.

E. Contingency Fees

Contingency fees are common in areas of practice such as personal in-
jury. It is estimated that nearly four in 10 Wisconsin lawyers use contin-
gency fee billing. See SCR 20:1.5(c) and (d) regarding rules on contingency
fees. The typical fee quote in a contingency case is anywhere from 30 to 40
percent of recovery.

Some lawyers quote flat fees to clients for services such as:

1. simple wills;

2. directives to physicians;

3. deeds;

4. powers of attorney;

5. articles of incorporation; and
6. handling traffic tickets.
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F. Value Billing

Some Wisconsin lawyers have begun experimenting with the use of lump-
sum fees, or value billing. With this agreement, the lawyer quotes a lump-sum
fee to the client regardless of how much time is spent on the case. Many clients
like this approach because they know from the beginning how much the case
will cost them. This is more common in criminal matters and family law cases.

Of course, it can end up being very unfair to either the client or the lawyer,
depending on how the case goes. But yet, many clients prefer knowing they
have a fixed fee to work with, and some lawyers even prefer it because it elim-
inates any potential disagreement over the bill later on. In addition, as you
gain experience, you probably can get fairly close in estimating the time you
will spend on a given case, depending, of course, on its simplicity or complexity.

Caution: if you underestimate the fee, that’s your fault, not the client’s. You
can tell the client what you would have charged if you were working on an
hourly basis, but do not ask the client to make up the difference. That’s poor
business, and poor marketing. They likely will never come back—and probably
will not refer others to you either. The client should know the value of the

work they received, however. They may even use you again or refer others.
V. Billing/Sending Invoices

Your bill describes how you are expending your resources and spending
your time on the client’s case. Here are some billing methods that may help:
A. When invoicing clients, tell them everything you did. You may not charge

for everything, but the client will know exactly what services have been

provided. Knowing that may increase the client’s willingness to pay the bill.

You should clearly detail the work performed and the charges submitted.
B. Keep good time records so preparing the invoice will be easy.

C. Bill periodically and consistently. Often one of the first things asked for
in a malpractice suit is a copy of all the attorney’s bills.

D. The lawyer who did the work should proofread the invoices.

E. Bill often enough to keep your client “in the loop.” Keeping the client abreast
of developments, especially negative developments, can lessen the “shock”
of unexpected time and/or expenses, and may prevent a later dispute about

the fee agreement, and the amount or quality of work performed.
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VI. Telephone Calls

Good telephone communication is an easy, inexpensive way to get and
keep clients. It is easy to avoid phone messages from troublesome clients.
Those messages tend to work their way to the bottom of your message pile,
or remain in your voicemail box longer than they should. The more you put
off calling back a troublesome client, the worse your relationship with that
client is likely to get.

Good telephone communication is also an effective marketing tool. If
your reputation among clients and former clients is one in which you are
known for being responsive, that will help you attract more business:

1. Various studies show that anywhere from 75-85 percent of people
form opinions about a business with which they are dealing by the
way they are treated on the telephone.

2. 'The American Bar Association research shows that more than 80 per-
cent of satisfied clients reported that their lawyer promptly returned
telephone calls.

3. Many clients want their calls returned within a few hours, but at the
very least, that same day.

Clients frequently recommend lawyers and law firms based on their expe-
rience with them—and that experience is often most frequently from telephone
communication. While written telephone policies in law firms may not be
common, it’s not a bad idea to think about one. Whether the policy is written,
or simply part of your law firm culture, these elements are good to follow:

1. Atthe veryleast, it should be established in your firm that client phone

calls be given priority. This is a basic element of good customer service.
Document incoming and outgoing client calls.
Force yourself to document in writing all client phone calls. These
memos will be a written record of your conversations with clients,
a record that will be helpful to you in providing services, and also if
there is a billing dispute, a grievance, or a legal malpractice claim.

4. Record your client calls on your billing sheets immediately.

Hire employees with good telephone communication skills and train
them to consistently follow your office phone policies.

When you handle your phone messages promptly, your clients and po-

tential clients feel better about their communication with you and are more
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likely to develop a trusting, open relationship. This will help both of you
develop the case and allow you to better assess the case because you are likely
to get better, more accurate information from your client.

Lawyers are sometimes so busy practicing law, they forget about commu-
nicating well with their clients. According to Wisconsin Lawyers Mutual In-
surance Company claims statistics in 2006, communication errors are one
of the leading causes of malpractice claims. Communication errors include:

1. Failure to inform clients about the case and its potential outcome and

failure to obtain consent from clients;

2. Failure to follow the client’s instructions;

3. A dispute with a client over fees.

Many malpractice claims include complaints about telephone commu-
nication and those same complaints are also present in many disciplinary

complaints.
VII. E-mail

There are positives and negatives to e-mail. Of course, it’s fast and con-

venient. But it can also produce problems.

Dangers
A. There’s no way to “gauge” the effectiveness of the communication: Studies
show that words account for only 7-8% of communication; inflection adds

another 26-28%; body language trumps both, accounting for 66-68%.

B. Powerful evidence favors face-to-face communication, especially with
new clients. It gives you the best information about whatis understood.

C. Inperson communications trump the phone, and both give you informa-
tion not available in a letter or e-mail. Always a good thing to meet and
talk and follow up with a confirming letter, especially when important
decisions are being made.

D. Learning as you go.

1. Stress on “procedures.” Follow e-mail procedures carefully. Treat
e-mails just as you would formal letters. E-mailing is writing, not
speaking.

2. Rules of Professional Conduct primarily control lawyers, but you also

need to be aware of possible legislation. For starters, consult Wisconsin
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Supreme Court Rules, Chapter 20, included in this publication.

a. 'The big fear: Missing an important e-mail in the mire of e-mails
you receive.

b. Another: Security and confidentiality. Doctors are being advised
to document the analysis of risk and benefit to explain the security
choices they make. Not a bad precedent for lawyers, either.

c.  One benefit to e-mails: they create a paper trail.

3. Avoid the temptation to respond too quickly just because you can—
the “answers” you give in an e-mail still have to be correct no matter

how quickly they’re given (or at what time of day they’re sent).
VIII. Unbundled Legal Services, or Limited Scope Representation

A. Introduction

In certain situations, a client may ask a lawyer to provide some, but not all,
of the services involved in a particular legal matter. The client may not be
able to pay for full representation, or perhaps the client simply prefers not to
engage the lawyer for the entire matter but only for pieces of it. Or, a client
may not be able to engage a lawyer at all but may receive pro bono services
that are limited in scope and therefore the representation agreement must
also be limited in scope. The modern movement toward limited representa-
tion, or unbundled legal services, has gained momentum not only through
its access-to-justice roots but because lawyers have used it as a tool to attract
or retain clients, particularly in the area of family law.

The Wisconsin Rules of Professional Conduct specifically permit lim-
ited representation, or unbundled legal services, under Rule 20:1.2(c), if the
limitation is reasonable and the client gives informed consent. However,
the practical details of how this type of representation can comport with
other rules of professional conduct are somewhat complicated. If you plan
to incorporate limited representation into your practice, you must carefully
research how to do so. You will find many articles and outlines addressing
the issue and, in addition, the Ethics Counsel for the State Bar of Wisconsin
may be able to provide timely advice with careful attention to the Wisconsin
Rules of Professional Conduct.

Generally, because limited representation must be reasonable, you must

know enough about the situation to determine if you can adequately assist
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the client under a limited representation agreement. If you decide limited
representation is possible, then you must define the scope of your represen-
tation in writing and the client must give informed consent to that limited
representation. For the client to give informed consent, you must provide
adequate information and explanation about the material risks and reason-
ably-available alternatives to limited representation. So, you will most likely
describe not only what services you will provide but also what services you
will not provide. You will cover the material advantages and disadvantages
to limited representation as well as the available options. In thinking about
limited representation, remember that you must also consider the effect that
limited representation has in matters involving other attorneys or the courts.
As a result, you must determine whether counsel for the adverse party must
work through you or may contact your client directly (see SCR 20:4.2), and
whether you will actively participate in court proceedings or simply provide
behind-the-scenes advice.

Deciding to offer unbundled legal services requires an investment, up-
front, in creating clear and complete representation agreements. While each
agreement must be tailored to a particular situation, you may be able to cre-
ate a template as a starting point. If you go this route, be sure to review the
template carefully each time you use it to assure that it meets the needs of

your individual client.
B. ABA Comments to Model Rule 1.2, as adopted in Wisconsin
Agreements Limiting Scope of Representation

[6] The scope of services to be provided by a lawyer may be limited by
agreement with the client or by the terms under which the lawyer’s services
are made available to the client. When a lawyer has been retained by an in-
surer to represent an insured, for example, the representation may be limited
to matters related to the insurance coverage. A limited representation may be
appropriate because the client has limited objectives for the representation.
In addition, the terms upon which representation is undertaken may exclude
specific means that might otherwise be used to accomplish the client’s ob-
jectives. Such limitations may exclude actions that the client thinks are too

costly or that the lawyer regards as repugnant or imprudent.
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[7] Although this Rule affords the lawyer and client substantial latitude
to limit the representation, the limitation must be reasonable under the cir-
cumstances. If, for example, a client’s objective is limited to securing general
information about the law the client needs in order to handle a common and
typically uncomplicated legal problem, the lawyer and client may agree that
the lawyer’s services will be limited to a brief telephone consultation. Such
a limitation, however, would not be reasonable if the time allotted was not
sufficient to yield advice upon which the client could rely. Although an agree-
ment for a limited representation does not exempt a lawyer from the duty to
provide competent representation, the limitation is a factor to be considered
when determining the legal knowledge, skill, thoroughness and preparation
reasonably necessary for the representation. See Rule 1.1.

[8] All agreements concerning a lawyer’s representation of a client must
accord with the Rules of Professional Conduct and other law. See, e.g., Rules
1.1, 1.8 and 5.6.

C. The two prerequisites of limited representation:

1. “...if the limitation is reasonable under the circumstances”

o Itis the lawyer’s burden to determine whether the limitation is
reasonable. “Assisting a party with forms or providing a brief
consultation may suffice for a simple uncontested divorce, but
may be unreasonable for a matter involving complicated mar-
ital property and tax issues.” (Tim Pierce)

« A lawyer cannot determine whether a limitation is reasonable and
whether the lawyer is able to provide competent limited scope rep-
resentation without fully understanding the situation.

A lawyer may have a duty to advise a client of readily apparent,
relevant information, even if it falls outside the scope of a limited
representation, and to advise the clients to seek independent advice
if appropriate: In Nichols v. Keller, 15 Cal. App.4th 1672, 19 Cal.
Rptr.2d 601 (1993), a California court found that a lawyer repre-
senting a client on a worker’s compensation matter had a duty to
advise the client of a possible third party claim even if the lawyer

did not agree to represent the client with respect to such a claim.

&

...the client gives informed consent”
+ “Informed consent” denotes the agreement by a person to a pro-

posed course of conduct after the lawyer has communicated ade-
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quate information and explanation about the material risks of and
reasonably available alternatives to the proposed course of conduct.
SCR 20:1.0(f)

3. Deconstructing “informed consent”

Identify the specific services the lawyer is agreeing to provide and,
in some cases, note what services the lawyer will not provide.
Explain the material advantages and disadvantages of the proposed
limited scope agreement. Decreased legal fees are the usual advan-
tage, and some representation is usually better that none. More
difficult to explain are the risks of limited scope representation.
Examples of the “inevitable risks entailed in not being fully repre-
sented in court” detailed in one Formal Ethics opinion includes the
pro se litigant’s inability to introduce facts into evidence due to a
lack of understanding of the requirements of the rules of evidence;
the pro se litigant’s failure to understand and defenses; and the pro
se litigant’s inability to appreciate the ramifications of court rulings
entered or stipulations offered during the proceedings. Since many
of these issues will not arise until the court proceeding begins, it
will be impossible to advise the client of each and every problem
which might later arise. However, the lawyer should counsel the
client about those risks and problems which are typical in cases of
the type presented by the client. See, Colorado State Bar Formal
Opinion 101 (1998).

Explain options and alternatives to the limited scope representa-
tion. In many cases, the options will be some representation or
none. However, some clients may seek limited scope representation
for reasons other than financial and further explanation of options

may be warranted.

D. Limited Scope Representation—Candor to the Court and Transactions

with Persons other than Clients
1. Ghostwriting: A Lie by Omission? Think SCR 20:3.3
Ghostwriting refers to the practice of a lawyer drafting pleadings, briefs or

other documents filed with a court by a pro se litigant when the lawyer’s role
in drafting the documents is not disclosed. Several federal courts and ethics
committees have looked with great disfavor on this practice. See Johnson v.
Bd. Of County Commissioners, 868 F. Supp 1226 (D. Colo. 1994), aff’d as mod-

75



ified 85 F.3d 489 (10th Cir. 1996); Duran v. Carris, 238 F.3d 1268 (10th Cir.
2001); Laremont-Lopez v. Southeastern Tidewater Opportunity Center, 968
F.Supp. 1075 (E.D. Va. 1997); Ellis v. Maine, 448 F.2d 1325 (1st Cir. 1971);
U.S. v. Eleven Vehicles, 966 F.Supp 361 (E.D. Pa. 1997); ABA Formal Opinion
1414 (1978); Iowa State Bar Ass’n Op. 94-35 (1995); Massachusetts Bar Ass’n
Ethics Op. 98-1 (1998); Ass’n of the Bar of the City of New York Formal Op.
1987-2 (1987). The federal courts reject ghostwriting on the grounds that it
is unfair because pleadings of pro se litigants are construed with a latitude
not afforded to represented parties, ghostwriting may constitute a deliberate
evasion of a lawyer’s responsibilities under Fed. R. Civ. P. 11 and that con-
cealing the lawyer’s role in drafting the pleadings is deceptive and violates the
lawyer’s duty of candor to the tribunal (SCR 20:3.3).

But, not all courts and ethics committees agree that ghostwriting with-
out disclosure is unethical. In Formal Opinion 502 (1999), the Los Angeles
County Bar Association opined as follows:

This Committee has concluded that there is no specific statute or rule which
prohibits Attorney from assisting Client in the preparation of pleadings or other
documents to be filed with the court, without disclosing to the court the attorney’s
role. (Ricotta v. State of California, 4 F. Supp.2d 961, 987-988 (S.D. Cal. 1998);
L.A. County Bar Assn. Form. Op. 483, March 20, 1995. See also, Maine Ethics
Commission No. 89, August 31, 1988; Alaska Bar Assn. No. 93-1, March 19,
1993.)

2. Revolving Door Cases- SCR 20:1.16(c)

Some states, such as Washington, have amended their rules of civil pro-
cedure to specifically allow for limited appearances by lawyers. Some states,
such as California require a notice of limited appearance and a withdrawal
application when the limited appearance has ended. When the lawyer fulfills
the extent of the representation, the lawyer is done and need not seek the
court’s permission to “withdraw.”

Wisconsin’s SCR 11.02 contains no such provisions, so lawyers who ap-
pear on behalf of a client for limited purposes should inform the court of the
scope of the representation. Nonetheless, should a court refuse to permit a
lawyer to withdraw upon completion of the limited services, SCR 20:1.16(c)
requires the lawyer to continue the representation to the extent ordered by the

court.
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Examples of Limited Scope Representation

1.

Typically, four categories
a) Consultation
b) Giving advice and direction
¢) Document preparation
« Sometimes done by “ghostwriting”

d) Limited representation in court

Why Provide Limited Scope Representation?

1.

Changing economic times—more litigants are finding they cannot
afford to hire a lawyer for traditional full service representation.
They can still protect their property and other rights in an afford-
able way. In other words, full-service representation is prohibitive
for many people.

Helps lawyers get business (clients) they may not otherwise get.
Avoids so many pro se parties trying to litigate cases. The premise of

LSR is better than leaving people without counsel and unassisted.

. Limited Scope Representation Is Not For Everyone

1.
2.
3.

It is a limited solution to the complex issue of access to justice.
It is not ideal compared to full-service representation.

The client’s choice of LSR is often driven not by choice but necessity.

. Deciding Whether To Take the Case

1.

Work within your expertise.

a) As with full scope service, strongly consider rejecting a matter in
areas of law in which you have little or no experience. “Dabbling”
is dangerous.

b) Yousstill owe a duty to the client to alert them of legal issues out-
side the scope of your representation. You must be able to
inform the client of a possible need for other counsel.

Don’t be pressured by emergencies.

a) Clients who have last-minute issues and seek limited representa-
tion can be problematic. Last minute emergencies are red flags.

b) “Please review this document. I have a hearing this afternoon.”
Quick document reviews can be risky, especially if you don’t fully
investigate the entire matter.

Be wary of clients who take a “musical chairs” approach to finding

legal help.
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a) Be careful of requests from prospective limited scope clients who
have involved multiple attorneys in the same case.

b) Client may be searching for the “right answer,” the one they want
to hear.

c) Other attorneys may have been uncomfortable taking only a
“piece” of the case, for a variety of reasons.

Be careful of clients who have unrealistic expectations.

a) A prospective client may be unrealistic about what he/she can
achieve alone or about the nature of your limited scope represen-
tation.

b) You should make sure the client understands what you can and
cannot do and what tasks and responsibilities will be left to them
under the limited representation you will provide.

Clients with limited capacity or language barriers may not be good

candidates.

a) LSR must be informed and should be in writing, so clients who
lack capacity to give informed consent or assist in their own rep-
resentation should be avoided.

b) It is your responsibility to ensure that the client understands the
limitations on scope and has the capacity to assist in his/her own
representation.

Identify clients with hidden motives.

a) Emotional needs may be driving the request for assistance, even
in a limited scope capacity.

b) Clients who are “high maintenance” and require much “hand-hold-
ing” may not be good candidates for limited scope representation.
The scope of the representation may keep growing as they demand

more of your assistance and advice.

Make sure the limitation on the scope of your services is reasonable.

1.
2.

The limitation must be reasonable under the circumstances.
If you conclude a short-term, limited representation would not be
reasonable, you may offer advice but must also advise the client of

the need for further assistance of legal counsel.

Clearly address the fee structure.

1.

It is critical for the client to understand that limited scope services not

only limit your fees but also limit the services that you will perform.



2. If anything, the fee structure and services being provided must be
clearer in LSR than in full service. You must ensure that there is no
misunderstanding.

. A good diagnostic interview is critical.

1. You must be able to pick up all the potential issues in the case.

2. A checKlist of issues in the relevant practice area is not a bad idea.

Develop and use an intake form.

a) List the key issues and allow room to insert unusual ones. Give a
completed copy to the client.

. Advise the client of their right to seek advice on issues outside the

scope of the limited assignment.

. After you take the case

1. Use checKklists.

a) Good way to document who is going to do what.
b) Give a copy to the client.
¢) Tailor them to your specific practice.
d) Fill them out while the client is present.
e) Make sure you and your client each have a signed copy .
2. Use a clear fee agreement detailing the scope of representation.
a) Spell out exactly what you are doing for the client.
b) More importantly, spell out what you are not doing for the client.
c) Detail what responsibilities the client will assume. There should
be no confusion about the limited scope of services.

. Seek out mentors when needed.

1. Minimal experience handling limited scope cases poses challenges for
newer attorneys or those new to a particular area of practice.

2. Experienced practitioners can confirm your analysis and suggest ad-
ditional issues to explore.

3. Most of the issues that come up in LSR may be more practical than
ethical. Talking to attorneys who have encountered particular issues
can help develop appropriate solutions.

Document all decisions.

1. Be clear about the limits of your representation.

2. Make sure client has signed oft on the scope of your representation.

3. Use a checklist to document what responsibilities and matters you are

handling, and which ones the client will handle on his/her own.
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. Memorialize any changes in the scope of your limited representation.

1. This is a common area in which claims or grievances can occur. Cli-
ents start thinking you are going to handle more of the matter than
you thought you agreed to.

2. Never do work outside the scope of the original retention without a
new limitation agreement signed by the client. Checklists are a good
way to keep track of this.

3. Be sure you and the client sign off on any changes in the scope of the
representation.

Prepared handouts to the client can help.

1. It is helpful to have one that describes limited scope representation
and details the specific options available.

Be wary of the more “informal” feel to limited scope representations.

1. Despite the apparent “informality,” this is an attorney-client relation-
ship, just as a full-service representation is.

2. Avoid allowing the client to have a third party participate with them.
This may waive the attorney-client privilege.

. Refrain from providing forms with no assistance or review.

1. Some of the forms which will be required are simply too complicated
for a litigant who is doing some of the work themselves to complete
without assistance.

2. Ifyouare providing the form, you are providing legal advice on that
matter. Your expert assistance in the completion of the forms is not
only a best practice but good risk management.

. Ending the Relationship

1. Let the client know when your involvement has ended.

2. Make sure there are no unstated expectations of continued participa-
tion on your part.

3. Notify the client that you believe you have completed your part and
advise him/her to get in touch with you immediately if he/she dis-
agrees.

. If you made a court appearance, let the court and opposing counsel

or opposing party (if that party is acting pro se) know about ending the

relationship.



IX. Dealing with Pro Se Individuals

You may find that you are the only attorney involved in a legal matter involv-
ing multiple parties. Representing a client in a setting where the other side is
unrepresented presents myriad challenges because lawyer training, and the
legal system in general, presupposes a model in which all sides of a transac-
tion or controversy are represented by competent and diligent legal counsel.

If you are representing a client in a situation where the other party is
unrepresented, you must inform the unrepresented party of your role and,
if the person misunderstands your role, you must take steps to clear up the
misunderstanding. SCR 20.4.3. If a reasonable possibility exists that the per-
son’s interests are in conflict with your client’s, then the only advice you may
offer the person is to obtain an attorney. Of course, if the individual cannot
afford an attorney, this advice is not only not helpful, it can justifiably cause
hard feelings or animosity on the part of the unrepresented individual. After
all, most people involved in the legal system would prefer to be represented
by counsel. See Wisconsin Civil Legal Needs Study, Final Report (State Bar of
Wisconsin, May, 2006.) Nonetheless, you must convey a consistent message:
I do not represent you. To avoid any misunderstanding, a best practice would
be to convey this message in writing at the outset of the legal matter and then
to repeat it as often as necessary.

When you represent a client, you have a duty to your client to act diligently
and with loyalty. You have no such duty to an unrepresented person. In
dealing with an unrepresented person, you must deal truthfully and honestly
with the individual; take no course of action intended primarily to embarrass,
delay, or burden that individual; and use no methods of obtaining evidence
that violate the legal rights of that person. SCR 20:4.4. While you need not
press for every possible advantage (see ABA Comment to SCR 20:1.3), you have
no heightened obligation to explain or discuss the law, options, strategies, or
consequences of a course of action to the unrepresented individual. Indeed,
as mentioned above, in most situations you are strictly prohibited from giving
any legal advice to the unrepresented person. You may inform the person of
the terms of a proposed agreement, prepare documents that required the per-
son’s signature, and explain your view of the meaning of the document or the
underlying legal obligations. See ABA Comment to Rule SCR 20:4.3. But you

may not do anything to assist the unrepresented individual in understanding
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that individual’s options and choices if doing so requires you to render legal
advice or if your actions would undermine the obligations of diligence and
competence that you owe to your client.

On a practical level, you may find that the unrepresented person does not
understand court rules, procedures, or traditions. For example, the person
may not respond to informal discovery requests but is angered by subsequent
demands for formal discovery. The person may be unaware of professional
etiquette that lawyers take for granted. The person may be suspicious of your
goals and methods even when you are not pressing for every advantage. The
judge may expect you to come close to the line of providing legal advice so
that cases move through the system more quickly. In the face of all these
practical problems, you must represent your client with diligence and com-
petence without sacrificing loyalty to the client and to the client’s goals.

If the other side of a transaction or controversy is unrepresented, you and
your client should discuss your role and obligations so that the client under-
stands your responsibilities under the Rules of Professional Conduct. As the
representation unfolds, you may need to confer with your client to review
your responsibilities and the effect of those responsibilities on the represen-
tation. For example, you may find that the unrepresented individual calls you
often, or stops in to see you, to ask questions or to seek information about
the case or about the law in general. Your client will be billed for that time.
Sometimes, clients instruct their lawyers to communicate with the other side
only in writing, or to speak to the individual on the telephone only if the
lawyer initiates the call. You and your client must have a clear understanding
about your role and the challenges that arise, or may arise, when the other
party is unrepresented. And, likewise, the unrepresented party must have an

equally clear understanding of your role.
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CHAPTER 5

Marketing, Advertising,
Networking and Websites

Before determining what kind of advertising you want to do, if any, be sure
to consult SCR 20:7.2 Advertising.

I. Marketing

Truly effective marketing creates a “brand” for your law firm—it identifies
to the general public your firm’s values and what you offer to your clients. A
brand serves to create associations and expectations.
According to the American Marketing Association (www.marketing-
power.com) marketing is defined as, “the activity, set of institutions, and pro-
cesses for creating, communicating, delivering, and exchanging offerings that
have value for customers, clients, partners, and society at large.” Attorneys
should pay special attention to the “value” that is offered to past, current and
potential/future clients. Effective marketing does not simply mean getting
a law firm’s name out in front of the public’s eye. Good law firm marketing
makes a customer think of “value” when the law firm’s name is mentioned.
A. Marketing is not:
1. Misrepresentation or puffery (See SCR 20:7.1 - Communications
concerning a lawyer’s services).
Solicitation or sales.
Opportunism or ambulance chasing.
Remember: Successful lawyers run a business!
B. Marketing is:

1. Getting the right product or service to the right people at the right
price and right time.
Using your education and experience to help real people with real needs.
Being proud of your work, the trust and confidence that people place

in you.
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C. Product: Evaluate your current practice.
1. What do you like to do?
2. What are you best at? (See SCR 20:1.1 - Competence)
3. How would your clients describe your firm?
4. How would your competitors describe your firm?
D. Articulate your message.
1. Positioning, branding, your unique selling point—what’s your line?
2. Clients want to know, what’s in it for me? What are the benefits of
your legal representation? How will you solve my problem?
Tell what you do, not who you are.

4. Introduce yourself.
II. Advertising

Television and Yellow Page ads aren’t the only types of lawyer advertising
anymore, and are probably a bit outdated. If you are reading this Guidebook
online you already know this. Although significant and effective, these “old
media” forms of advertising are relatively expensive compared to the “new”
forms of internet advertising. Social Media platforms have become very pop-
ular tools. Potential clients will use Google to find a lawyer, so you need an

online presence, even if that’s just a website.

A. Advertising
See SCR 20:7.2 — Advertising, SCR 20:7.4 - Communication of Fields of
Practice

Before you commit to any form of advertising you need to know your
audience. Who is your next client and where does that person get their in-
formation? We have all heard that we live in the “information age.” Today
especially, information is everywhere from your doorstep in the morning to
your cell/smart phone and the local news at night. If possible, ask current and
former clients not only how they heard of you but also where they would go
today if they hadn’t found you. For example, would they ask a friend, perform a
general search on the internet or rely on television or yellow page ads. Analyze
which form of media your clients are most likely to go to for your services:

1. Local newspaper

2. Internet (online news sites, internet searches, social media platforms)
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3. Radio, TV

4. Business or industry publications

5. Special interest publications

6. Wisconsin Lawyer magazine, Wisconsin Law Journal

7. Lawyer-to-Lawyer directory, other lawyer listings

8. Yellow Pages

9. Law firm brochures

You must determine which client base you want to target. Every “target
market” is unique. You may find that almost all of your clients read the paper
but they would not hire an attorney based on a newspaper ad.

The internet allows advertisers the ability to hone in on a target market.
Search engines sell listings on their results pages to companies who want to
reach consumers who type in certain search terms. Internet sponsored list-
ings and ads are a unique way in which attorneys can advertise to consumers
who are, at that very moment, interested in hiring an attorney. The most
popular search engines (Google.com, Bing.com and Yahoo.com) offer online
tutorials regarding how to set up a sponsored listing campaign. Basically,
attorneys can commit to spending a certain amount per day, week or month
in order to be listed on the top or side of a search engine’s results.

Another way to passively advertise to consumers interested in hiring an
attorney is to optimize a website in order to appear in a listing of results of
a consumer’s search. If a consumer wants to hire an attorney to draft a will
in Crivitz, Wisconsin an internet search would find “organic” results and
purchased/sponsored results. The “organic” results are those listings that an
internet search engine believes are most relevant for the search terms en-
tered. Most consumers realize the difference between these results and the
purchased/sponsored listings.

As stated above, adding “value” or professional articles, brochures and
news to a website will increase the likelihood that search engines will find that
site and regard it as relevant. Again, a website should be professional while
having the dual purpose of containing words that consumers would com-
monly use to search for your firm online. A website like www.keywordspy.
com will assist you in knowing which keywords consumers are using to find
attorneys in your practice area.

B. Publicity
1. Printed material (See SCR 20:7.5 - Firm names and letterheads)
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Professionally designed logo/identity
Use it consistently!

Business cards

a0 TR

Letterhead, envelopes
e. File or folder for client
2. Press releases
a. Real news only—include contact name and number
b. Offer to serve as a local source for reporters
c. Investin a good business photo—black and white, jpg

3. Feature articles

4. Columns

5. Brochure—particularly useful for cross-selling

6. Newsletter—paper or electronic—www.constantcontact.com
a. Build a mailing list

7. Special reports or white papers

Website
a. Register domain name—www.netsol.com, www.whois.com,
or www.godaddy.com
b. Keep it simple—give information, not legal advice
9. Sponsor—and attend—events or activities where there is some logical

tie-in to your practice.

III. Networking and Referral Marketing

See SCR 20:7.1 Communications Regarding a Lawyer’s Services

A.
B.
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Seminars—sponsor, co-sponsor, offer to speak.

Local organizations, pro bono work (distinguish between role of lawyer
and officer/director).

Other lawyers—Ilocal and specialty bar participation.

Other professionals—bankers, accountants, real estate brokers, financial
planners, counselors.

Keep in touch with former clients and referral sources.

1. Contact management—software or calendar file.

2. Clip an article and send with a handwritten note.

3. Seta goal—two business lunches/breakfasts per month.

Mine your files—current and past clients.



Use your engagement, non-engagement, disengagement letters to

cross sell—enclose a brochure.

. Ask satisfied clients to recommend other good clients. Not: “Who can

you refer me to?” but “Do you know others who could benefit from our
help?”

Periodically evaluate your referral sources—where do your best refer-
rals come from?

Thank people—send a personal note or letter, acknowledge the favor.

Remember, people want to feel appreciated.

IV. Firm Websites

Most law firms by now should have their own internet presence. In today’s

world clients expect to see an attorney with an internet presence.

A.

Basically, here are some do’s and don’ts:

Be aware of the adverting rules. Watch out for out-of-state practice prob-
lems.

Disclaimers are necessary. Are they in the right places to avoid creating
attorney-client relationships with casual e-mailers?

Don’t invalidate your waiver by giving specific advice unless you have

also implemented your firm protection systems (conflict checking).

. Be careful about chat rooms, client confidentiality and creating attor-

ney-client relationships.

Can someone else monitor your e-mail? Does your e-mail reflect your
professionalism? If you are e-mailing documents, are you sure no one can
change things without your knowledge?

Give information on your website, not legal advice, as stated in Section II.

. Advertising and Marketing with Social Media

1. Benefits
A. Staying relevant/connected
B. Large audience for marketing and advertising
C. Immediacy and real-time nature of the medium
D. Enhanced consumer interaction, visibility and feedback
E

Ease of use of mobility and access
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F.

G.

Cost effective

It’s easy (maybe even fun)

H. It can be viral—expands fast and unexpectedly

2. Risks
A. Lack of control over your message
B. Blurring of professional/personal use
C. Administrative costs and time invested in managing use
D. Ignoring rules of professional conduct in a web-based environ-
ment
E. Creating unrealistic client expectations
F. False or misleading communication about a lawyer’s services

3. Business Opportunities, Legal Risks and Liabilities of Social Media

A.

Client Development/Marketing

The internet, and specifically social media, has played an increasingly

important role in lawyers’ efforts to attract clients.

1. Social and professional networking
Blogging

Advertising

Law firm websites

Handling client matters electronically without boundaries

S e

Clients can find you—they search the internet now, not the

yellow pages

Risk Factors:

1. Inadvertently establishing a lawyer-client relationship (on-
line)

2. Legal advice provided to a non-client (potential conflict of
interest)

3. o oversight about how the firm or lawyers in the firm are
being held out to the public

4. Snap decisions made on new client intake
Prohibited direct solicitation of prospective clients

6. Unauthorized practice of law/Practicing out of jurisdiction/

Where are the clients coming from who show up on your

blog/website?



Confidentiality

A. Lawyers are more relaxed sharing sensitive client information in

» N =

a web-based environment.

1. Online client intake

2. Mobile client data

3. Identity theft

4. Internet and mobile phone communications with clients

Risk Factors:

Failure to backup/protect client information

Leaving computer on or unattended

Failure to secure wireless network

4. Inadequate security (antivirus software and a firewall)

5. Failure to remove metadata or password protect sensitive
email attachments
That darn auto fill!
Inadvertent disclosure of privileged or confidential client in-
formation

8. Disclosure of any information that relates to the representa-
tion of the client, without their informed consent

9. Failure to provide client with electronically stored file

Negligence or Misconduct

Anything you tweet can be used against you.

A.
B.
C.
D. Risk Factors:

Gathering information through social networking websites
Providing legal advice

Solicitation of prospective clients

1. Ex parte communication

2. Deceptive requests to gather information

3. Failure to advise client of risks inherent in using social net-
working sites

4. Direct contact with adverse party
Providing a roadmap for a legal malpractice claim against you

6. Erroneous legal advice made at the speed of light
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VI. General Considerations for Lawyers In the Online World

A. Communication
SCR 20:1.4
« Promptly informing the client
+ Reasonably consulting with the client
o Keeping the client reasonably informed
« Promptly comply with reasonable requests by the client for infor-

mation

B. Confidentiality
SCR 20:1.6
« Duty of confidentiality
o Applies to:
- Matters communicated in confidence by the client

- All information relating to the representation of a client

C. Solicitation

SCR 20:7.3(a)

“Contact with a prospective client known to be in need of legal services,
initiated by the lawyer for purposes of obtaining professional employment
for pecuniary gain.”

Prohibits lawyers from using in-person, live-telephonic or real time elec-
tronic contact to solicit professional employment from prospective clients.

o SCR 20:7.3(c) does allow lawyers to solicit professional employment
from prospective clients by targeted direct mail. The rule does not,
however, define “real-time electronic communication.”

o Do targeted emails, instant messages, chat room communication,
Facebook or Twitter communication constitute prohibited “real-time
electronic communication”? Or are those more akin to permissible

targeted direct mail solicitations?

Marketing your practice may be as easy as writing tweets, a newsletter or
blog. No matter where you chose to spend your time and money it is import-
ant to come into the endeavor prepared to add value to the conversation.

The internet has, to some extent, evened the playing field when it comes
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to marketing law firms. Time and talent may make up for advertising dollars
when it comes to much of what was discussed above. No matter what your
budget, be sure to follow the Supreme Court Rules and use common sense

before starting your marketing campaign.
VII. Announcements

For beginning lawyers who are opening their own law office, this is an area
that is often overlooked when it comes to getting the word out about your
practice. Most lawyers focus on radio, television and print advertising, as well
as Yellow Pages advertising. Those can all be effective, but word-of-mouth
among people you know is also important.

When considering announcements and where to send them, first compile
e-mail and regular postal lists. Your sources can include:
Your law school class;
Your family;
Professional organizations and associations to which you belong;
Social groups in which you are active;

Friends; and
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Professional associations to which you belong.

Any printing company can show you sample announcements. Email
announcements are a possibility but consider how easy it is to delete your
chance to announce the new firm. Take advantage of and consider all your

options.
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CHAPTER 6

Insurance Needs To Protect Your Firm

I. Professional Liability

The professional services rendered by lawyers and their firms can cre-
ate exposure to allegations of negligence. For about 25 years, the insurance
industry has only issued these policies on a claims made basis. This means
that coverage is only offered for claims and potential claims that arise and are
reported to the insurance company in writing during the policy period.
Factors to consider in obtaining this specialty line of insurance include the
stability and market commitment of the insurance carrier, offering of prior
acts coverage and the availability of extended reporting period coverage upon
the expiration date of the policy.

This line of insurance is necessary because professional liability exposures

are typically excluded in other lines of insurance.
II. Cyber Liability Coverage

Cyber liability insurance coverage can help if a security breach occurs and
electronic data is compromised. WILMIC makes cyber liability insurance
policies available through Aon Affinity Group. The underwriter is AIG.
Prevention
Cyber security insurance helps you prevent a privacy data breach by pro-

viding you with resources to act proactively, allowing you to put systems

and procedures in place to help reduce your exposures.
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Protection

If a privacy data breach occurs, you want coverage for loss or theft of per-
sonal and/or business data, regulatory fines and penalties, failure to disclose/

notify per breach notification laws, cyber extortion, and more.
Responses

Nearly all states in the U.S. have enacted legislation requiring the noti-
fication of individuals affected by a privacy data breach. To assist with re-
mediation, cyber insurance can provide access to important resources and
remedies. When combined with other insurance coverage intended for fo-
rensic expenses, notification, legal fees, credit monitoring and more, your

breach risks can be mitigated.
III. Crime Policy

Pursuant to SCR 20:1.15(f)(3)c, a lawyer may maintain a single IOLTA
trust account for both checking and electronic banking, subject to certain
requirements. This IOLTA trust account is described in this rule as an al-
ternative to the E-Banking Trust Account, and is hereafter referred to as an
“All-One-Trust Account. One of the requirements of an All-in-One Trust
Account is the maintenance of “a bond or crime insurance policy in an
amount sufficient to cover the maximum daily account balance during the
prior calendar year.” (See, SCR 20:1.15(f)(3)c.2 in the Appendix).

The bond or crime insurance policy must cover the loss of funds from an
All-in-One Trust Account due to theft or fraud by employees of the law firm
or by a person or persons outside the firm, and must include cyber thefts.

Coverage required by this rule must protect against the loss of funds, not

the loss of confidential client information.
IV. Business Owners Policy
Designed for a typical small business, this packaged policy provides prop-

erty, liability and business interruption insurance.

The property covered by this policy usually includes the building, its
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contents and some property off-premises. Liability protection generally in-
cludes physical injury to others and damage to their property. Third party
liability insurance protection could cover incidents on premises or off-site.
Finally, indirect losses, insured through business interruption coverage, offset
lost profits and pay continuing expenses.

Direct losses to property owned by the policyholder, property owned by
third parties and indirect losses typically are caused by such perils as fire,
lightning, wind, crime and so on. Finally, limited coverage may be available

for employee dishonesty.
V. Auto Policy

In addition to providing insurance protection for physical damage to a
motor vehicle caused by such perils as collision, hail and theft, auto policies
also provide coverage for bodily injury to third party parties, as well as dam-

age to property of third parties.
V1. Flood Insurance and Other Disaster Protection

Most property insurance policies typically exclude coverage for losses
arising out of such perils as flood, earthquake and some other natural disas-
ters. Events over the past several years have highlighted how most property
insurance policies, such as the business owners policy, do not protect the
property owner for these kinds of losses. Coverage for these exposures is

available through government sponsored programs.
VII. Workers Compensation

These policies, often mandated by law, are designed to shield employers
from lawsuits resulting from workplace accidents and to assure medical care
and compensation for lost income to employees hurt in workplace acci-
dents. Coverage is provided for work related injuries and accidents without
requiring proof of fault. These policies provide benefits to employees for lost
income, medical and rehabilitation services and death benefits to surviving

spouses and dependents.
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VIII. Umbrella Policies

At times, the maximum liability limits offered by the above property
and liability insurance policies may not adequately cover one’s potential loss
exposure. Umbrella insurance policies are written to provide this excess cov-
erage. An insurance carrier may only offer an umbrella policy if the underly-
ing policy is also written by that same carrier. Umbrella coverage may not be
standardized as is typically true with the underlying coverage forms offered
by most insurance companies. Professional liability exposures are usually

excluded by umbrella policies.
IX. Life Insurance

Whether the type of policy is term, whole life, universal or variable, one
primary purpose of life insurance is to pay policy limits in the event of the
named insured’s death.

While term life (group and individual) insurance simply provides death
benefits, other types of life insurance include a savings component of some
type. The advantages and disadvantages of these types of life insurance can

be determined by soliciting the advice of a professional insurance person.
X. Disability Insurance

This insurance provides protection in case the policyholder is unable to
work because of pre-defined causes. Often the policy pays a percentage of the
insured person’s salary. On-the-job injuries (those covered by workers com-
pensation insurance) may be excluded. Claims can originate from pregnancy,

injuries and illness.
XI. Health Insurance

This insurance provides indemnification arising from the medical expenses
incurred by the insured person and designated family members. These med-
ical expenses could include routine annual examinations, urgent care, pre-
scriptions, catastrophic illness or injury. At times, benefits are coordinated

with benefits provided by workers compensation insurance.
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XII. Fiduciary Bond

A fiduciary bond is a judicial bond that guarantees a court-appointed
fiduciary, such as an executor or guardian, performs all duties expected of a
person in that position. A fiduciary bond may be required by the court in order
to protect the person on whose behalf the fiduciary is acting. Some but not
all responsibilities of a fiduciary include managing an estate, giving financial
guidance and overseeing assets. A fiduciary bond is sometimes called a probate
bond. Types of fiduciary bond include guardianship bonds, conservator bonds,

administrator bonds, receiver bonds, executor bonds and trustee bonds.
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CHAPTER 7

Disaster Recovery/
Business Continuation Plans

I. Expect the Unexpected

Anticipate the possibilities. Even if you never worry about weather-re-
lated destruction, there are other business interruptions you must consider.
What could go wrong? A law partner with a large caseload could have a
serious illness and miss work for weeks, or even months. Your computer
system could crash. Could your office continue operating seamlessly with a
technology failure? What if you lost critical files? Could you recover them?
Severe weather or even a fire in your office could happen at any time. Even
the slightest interruption to your practice could be a disaster. According to a
University of Minnesota study, over 90 percent of businesses that are without
access to their data for more than 10 days file bankruptcy within one year of
the disaster.

If your practice were shut down, even for a short period of time, the re-
sults of that downtime could be devastating. They include:

Loss of income and clients,

Loss of potential income and potential clients,
Lost productivity and idle employee costs,
Unanticipated business expenses,

Missed deadlines and appointments, and
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Malpractice claims.
II. Planning Can Make the Difference

The top four causes of business failures are neglect, disaster, fraud and the

unexpected event. Preventing neglect and fraud is something you can control.
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But preventing a disaster or an unexpected event is out of your hands. While
you cannot determine if or when those things could happen to your practice,
don’t leave yourself open to a malpractice claim simply because you did not
plan in advance. Failing to plan can bring down any law firm.

Even in the event of a business interruption, your professional respon-
sibilities continue, including on-going communication with your clients,
diligent representation and confidentiality. Your cases are not put on hold.
Clients do not reduce their expectations. You have the same professional
responsibilities you had before your practice was interrupted—whether it
was a fire, a computer failure, or the sudden departure of one of your firm’s
partners that caused the disruption.

Many law firms commit some of the same common mistakes when fail-
ing to plan and prepare for a disaster. They include:

A. No backup for client files,

Inadequate backup for computers,
No current list of clients with open cases,
Untimely filing due to disaster-related issues,

Lost accounting records regarding fees paid and earned, and
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Lost contingency fee contracts.
III. Have a Good Business Continuation Plan

A good business continuation plan will include a set of procedures that
defines how your office will continue and how it will recover its critical func-
tions in the event of an unplanned disruption. Some lawyers, especially sole
practitioners and those in two or three-lawyer firms, complain that they don’t
have the time needed to put together a business continuation plan. In a small
office, time away from clients costs them money.

But there’s an old saying: Billable time determines your income; non-bill-
able time determines your future! You cannot afford not to have a plan.
When developing a business continuation plan, the cheapest alternatives are
not necessarily the best alternatives. When do you want to be back up and
running? Establish a target recovery time for your practice. Do you want to
be operational within four hours? One business day? 48 or 72 hours?

Establish an evacuation procedure and a plan to notify and account for

all employees. Include in your plan steps to be taken in the event telephone
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service is unavailable, and the possibility you will need to meet at another
location if your office is not accessible. Every employee should have a written
copy of your business recovery plan, kept off-site, and should be aware of
their responsibilities in carrying it out. In addition, keep a current directory
of employees’ home addresses, phone numbers and emergency contacts. Fi-
nally, arrange for an alternative work site so that you can continue operating
even if you cannot access your building.

There are several key elements to a business continuation plan. They in-
clude protecting your electronic data as well as your paper files.
Adapted from an ARMA International (Association of Records Managers
and Administrators), Madison Chapter, flier, “Disaster Recovery.”
For more information: Visit these Web sites for more information about
records management and document recovery.

« ARMA International

www.arma.org

Institute for Business & Home Safety
www.ibhs.org

o Small Business Administration
www.sba.gov

Northeast Document Conservation Center

www.nedcc.org/welcome/disaster.htm
« Tennessee Bar Association

www.tba.org/tnbarms/disaster.html
IV. Protecting Electronic Data

Establish program backup procedures and test them regularly. You don’t
want to discover during a disaster situation that your data backup system is
faulty. Make sure your office administrator or other key employee has infor-
mation (duplicated in a location off-site) about your hardware and software,
including; location, serial number, original price, purchase date and ven-
dor.

A. Weigh the Risks

You should back up all your data. The risk of losing vital records in a di-

saster is worth the cost of creating and maintaining an electronic warehouse.

Data includes configuration files.
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Software to manipulate your data can also be backed up, but it is less

important to do so because it can generally be reinstalled.

B. Practical Prevention

1.

Locate your computer servers in a secure place, off the floor, away
from windows, water pipes, radiators and other potential hazards.
Make sure your software licenses are current. Don’t neglect anti-virus
updates.

Keep an up-to-date list of all software, hardware, and peripherals.
Include model, serial, and license numbers; purchase dates and price,
suppliers and service providers; warranties and related information.
You will be grateful for this information if you need to lease or re-
place equipment in a hurry. Furthermore, this documentation will
expedite processing of property and business interruption insurance

claims.

C. Write a Plan

Plans made in anticipation of Y2K often are credited for the quick recov-

ery of organizations struck by subsequent disasters. An effective electronic

records management plan gathers input from lawyers and staft and answers

the following questions.

1.
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What information will you store electronically? You will want access
to current client matters, prototype documents, electronic forms,
calendar and docket system, contact information, time records, and
firm financial data.

Will you scan and store incoming information as well as firm-generated
documents? To image everything that comes into the office could be
difficult, but it’s not hard to make a copy and send it to the clients.
Combine that with referencing all the important points made in
incoming correspondence in your own outgoing correspondence,
which routinely is copied to the client and also is part of your internal
backup system, and a lot can be salvaged without the paper file.
How will you identify records? Is your file and document naming
convention descriptive, intuitive, and scalable?

What formats will your firm use to archive information? Portable
document format, better known as .pdf, a common option for ar-
chiving records.

How will you recover your electronic records after a disaster? Can



you electronically search multiple formats? Software exists that can
search scanned documents and .pdf files as well as internally generated
documents for key words and phrases. Case management software,
including Amicus Attorney, TimeMatters, PracticeMaster, PCLaw
and Worldox all have this capability. Make sure you archive earlier
versions of operating systems and software to access stored informa-
tion. Other resources:
a. Free services
 TimeMatters with DT search engine
b. Commercial
« X1
http://www.xi.com
o dtsearch
http://www.dtsearch.com
o iSleuthhound
http://www.isleuthhound.com
« Copernic
Www.copernic.com
Note: Information courtesy of State Bar of Wisconsin
What hardware and software will you need to access your data? Pe-
riodically test your ability to recover data from backup media at a
remote location. If your computer equipment is damaged by water,
smoke, heat, flying debris, or other hazards, a data recovery service
may be able to retrieve data from computer hard drives and magnetic
media. Check your property insurance to see if the cost of data re-
covery is covered. If data recovery is not covered, discuss adding the
coverage with your business insurance agent.
What media will you use for electronic records storage? Magnetic
storage media (disks, tapes) have a life span. Maintain a regular
schedule for replacing tapes and disks. Alternatively, there are web-
based data storage services, where you can rent space by the gigabyte
or by the month. Evaluate the information security measures used
and the long-term viability of the service provider.
How frequently will you backup the information? Daily, weekly,
monthly, yearly? If a tornado destroys your firm at 3:00 p.m. today,

will current work product—probably the most urgent, got-to-have-
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10.

1

12.

1.

it-now information—be secured? Think about what you can do to
capture today’s work product, as well as all prior work product. Try
automatic file saves to multiple storage locations, for example, zip
disks, external universal serial bus (USB) hard drives, or flash mem-
ory products.

How long will you keep electronic records? The Wisconsin statute
of limitations for an attorney malpractice claim is six years from the
date of discovery of the error or omission. Ethics grievances may be
investigated for up to 10 years.

How will you ensure confidentiality of client information? Who will
have access rights to electronically stored documents? If you or your
assistant have access, who else can obtain access to electronically
stored documents if you are unable to do so? Your Business Con-
tinuation Plan should identify this resource and give necessary in-
structions, including passwords and other security tools. If you work
with outside service providers or store your data on commercial web
storage, take steps to safeguard confidential information. Balance the
need to provide continuous service with your duty to maintain con-
fidences.

Who will be responsible for backing up your firm’s records? Who is
that person’s backup when she or he is out of the office?

Where will the backup media be stored? You need to store backup
media off site, far enough away that it won’t be affected by the same

disaster, yet in a place where you can access it.

V. Protecting Paper Files
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When protecting your paper files, there are several steps you should take.

Before Disaster Strikes

1.

Define and identify “vital” records. Vital records—defined as those
essential for business to continue—make up 3 to 15 percent of all
records.

Scan active or critical files. Store the copies off-site.

Label your files. Active or vital records can then be identified and
recovered first following a disaster.

Store paper files in locked metal cabinets that are off the floor, away



10.

11.

from water damage. Encourage employees to put files away at the
end of the workday.
Contract in advance with a document recovery service. Make sure
that the service has expertise and equipment for salvaging and re-
storing paper documents. These services typically vacuum dry or vac-
uum freeze dry documents, either at their facility or in trucks that can
be parked outside your building. Ask if the cost of “pack out,” i.e.,
packing and removing damaged documents, is included.
Evaluate the security of off-site records storage. I's the facility staffed?
Does it have a sprinkler system? Fire alarm? How often are those
systems tested? How are the temperature and humidity controlled?
What insurance does the facility owner carry to cover your property?
Review your property insurance coverage.
a.  Does your policy cover building contents as well as the structure?
b. Do you have business interruption insurance?
c. Do you have extra expense insurance?
d. Does your policy cover expenses for removing and recovering
destroyed and damaged files?
Consider purchasing valuable papers insurance. This will cover the
cost of restoring or replacing valuable papers, such as client files and
operating records. This coverage typically is added by endorsement.
Keep a camera and film or video recorder off site. You can use this to
document property damage before the clean up begins.
Develop a system for marking and prioritizing files. Describe the
system in your disaster recovery plan.
Keep a supply kit (preferably off-site), for recovering damaged files—
and other property. Your property insurance requires action to pre-
vent further damage after an incident.
Disaster Recovery Kit—Suggested Items:

o Flashlights and batteries

o Disposable cameras with flash

o Water-resistant color markers, labels, chalk, tape

« Rubber gloves and boots

« Protective eyewear

o Tarpaulins

o Duct tape
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o Clothesline or nylon fishing line
o Paper towels
 Heavy-duty garbage bags
o Cleaning supplies
o Tool kit
« Phone book
o Transistor radio
B. After Disaster Strikes

1. Wait for permission to re-enter the building. Smoldering fire, falling
debris, and high water levels are clearly identifiable hazards; less ob-
vious perils include downed electrical wires, natural gas leaks, and
toxic chemical release. At a disaster scene, the fire department is in
charge—not the police or utility company.

2. Callyour property insurance agent. You must report the damage and
get instructions. Your insurance company may be able to arrange for
repairs more quickly or affordably than you can on your own.

3. Photograph or videotape the premises to document the damage.
Act as quickly as possible to recover vital records. Water-damaged
paper begins to mold, mildew and disintegrate within 36 to 48 hours.

5. Assess damage and classify records for recovery.

6. Remove unharmed and salvageable files. This will protect them from
further damage.

7. List the destroyed files and records. This would include the client or

file name and when, why, how, and by whom the file was disposed.
VI. Moving Forward After the Crisis
A. If you've planned well, get your electronic client list from your backup

files or your hard-copy list from your off-site storage facility.

B. Re-establish contact and communication with your clients.

Q)

Assess what worked and what didn’t for all involved.

D. Audit your files to see what you need to do to restore them appropriately.
(This is where your client’s “hard copies” in the folder you routinely
provide will be invaluable.)

E. Establish the changes in procedures that will fill in the gaps should

“lightning” strike twice. Revise your Disaster Recovery Plan if necessary.
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APPENDIX

Wisconsin Supreme Court Rules
for Attorneys

SCR CHAPTER 20
RULES OF PROFESSIONAL CONDUCT FOR ATTORNEYS
PREAMBLE: A LAWYER’S RESPONSIBILITIES

[1] A lawyer, as a member of the legal profession, is a representative of
clients, an officer of the legal system and a public citizen having special re-
sponsibility for the quality of justice.

[2] As a representative of clients, a lawyer performs various functions.
As advisor, a lawyer provides a client with an informed understanding of the
client’s legal rights and obligations and explains their practical implications.
As advocate, a lawyer zealously asserts the client’s position under the rules of
the adversary system. As negotiator, a lawyer seeks a result advantageous to
the client but consistent with requirements of honest dealings with others. As
an evaluator, a lawyer acts by examining a client’s legal affairs and reporting
about them to the client or to others.

[3] In addition to these representational functions, a lawyer may serve as
a 3rd-party neutral, a nonrepresentational role helping the parties to resolve
a dispute or other matter. Some of these rules apply directly to lawyers who
are or have served as 3rd-party neutrals. See, e.g., Rule 1.12 and Rule 2.4. In
addition, there are rules that apply to lawyers who are not active in the prac-
tice of law or to practicing lawyers even when they are acting in a nonprofes-
sional capacity. For example, a lawyer who commits fraud in the conduct of a
business is subject to discipline for engaging in conduct involving dishonesty,
fraud, deceit or misrepresentation. See Rule 8.4.

[4] In all professional functions a lawyer should be competent, prompt
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and diligent. A lawyer should maintain communication with a client con-
cerning the representation. A lawyer should keep in confidence information
relating to representation of a client except so far as disclosure is required or
permitted by the Rules of Professional Conduct or other law.

[5] A lawyer’s conduct should conform to the requirements of the law,
both in professional service to clients and in the lawyer’s business and personal
affairs. A lawyer should use the law’s procedures only for legitimate purposes
and not to harass or intimidate others. A lawyer should demonstrate respect
for the legal system and for those who serve it, including judges, other lawyers
and public officials. While it is a lawyer’s duty, when necessary, to challenge the
rectitude of official action, it is also a lawyer’s duty to uphold legal process.

[6] As a public citizen, a lawyer should seek improvement of the law,
access to the legal system, the administration of justice and the quality of
service rendered by the legal profession. As a member of a learned profession,
a lawyer should cultivate knowledge of the law beyond its use for clients, em-
ploy that knowledge in reform of the law and work to strengthen legal educa-
tion. In addition, a lawyer should further the public’s understanding of and
confidence in the rule of law and the justice system because legal institutions
in a constitutional democracy depend on popular participation and support
to maintain their authority. A lawyer should be mindful of deficiencies in the
administration of justice and of the fact that the poor, and sometimes persons
who are not poor, cannot afford adequate legal assistance. Therefore, all law-
yers should devote professional time and resources and use civic influence
to ensure equal access to our system of justice for all those who because of
economic or social barriers cannot afford or secure adequate legal counsel. A
lawyer should aid the legal profession in pursuing these objectives and should
help the bar regulate itself in the public interest.

[7] Many of a lawyer’s professional responsibilities are prescribed in the
Rules of Professional Conduct, as well as substantive and procedural law.
However, a lawyer is also guided by personal conscience and the approbation
of professional peers. A lawyer should strive to attain the highest level of
skill, to improve the law and the legal profession and to exemplify the legal
profession’s ideals of public service.

[8] A lawyer’s responsibilities as a representative of clients, an officer of
the legal system and a public citizen are usually harmonious. Thus, when an

opposing party is well represented, a lawyer can be a zealous advocate on
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behalf of a client and at the same time assume that justice is being done. So
also, a lawyer can be sure that preserving client confidences ordinarily serves
the public interest because people are more likely to seek legal advice, and
thereby heed their legal obligations, when they know their communications
will be private.

[9] In the nature of law practice, however, conflicting responsibilities
are encountered. Virtually all difficult ethical problems arise from conflict
between a lawyer’s responsibilities to clients, to the legal system and to the
lawyer’s own interest in remaining an ethical person while earning a satis-
factory living. The Rules of Professional Conduct often prescribe terms for
resolving such conflicts. Within the framework of these rules, however, many
difficult issues of professional discretion can arise. Such issues must be re-
solved through the exercise of sensitive professional and moral judgment
guided by the basic principles underlying the rules. These principles include
the lawyer’s obligation zealously to protect and pursue a client’s legitimate
interests, within the bounds of the law, while maintaining a professional,
courteous and civil attitude toward all persons involved in the legal system.

[10] The legal profession is largely self-governing. Although other profes-
sions also have been granted powers of self-government, the legal profession
is unique in this respect because of the close relationship between the profes-
sion and the processes of government and law enforcement. This connection
is manifested in the fact that ultimate authority over the legal profession is
vested largely in the courts.

[11] To the extent that lawyers meet the obligations of their professional
calling, the occasion for government regulation is obviated. Self-regulation
also helps maintain the legal profession’s independence from government
domination. An independent legal profession is an important force in pre-
serving government under law, for abuse of legal authority is more readily
challenged by a profession whose members are not dependent on govern-
ment for the right to practice.

[12] The legal profession’s relative autonomy carries with it special
responsibilities of self-government. The profession has a responsibility to
assure that its regulations are conceived in the public interest and not in
furtherance of parochial or self-interested concerns of the bar. Every lawyer
is responsible for observance of the Rules of Professional Conduct. A lawyer

should also aid in securing their observance by other lawyers. Neglect of
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these responsibilities compromises the independence of the profession and
the public interest which it serves.

[13] Lawyers play a vital role in the preservation of society. The fulfill-
ment of this role requires an understanding by lawyers of their relationship to
our legal system. The Rules of Professional Conduct, when properly applied,

serve to define that relationship.
Scope

[14] The Rules of Professional Conduct are rules of reason. They should
be interpreted with reference to the purposes of legal representation and of
the law itself. Some of the rules are imperatives, cast in the terms “shall” or
“shall not.” These define proper conduct for purposes of professional disci-
pline. Others, generally cast in the term “may,” are permissive and define
areas under the rules in which the lawyer has discretion to exercise profes-
sional judgment. No disciplinary action should be taken when the lawyer
chooses not to act or acts within the bounds of such discretion. Other rules
define the nature of relationships between the lawyer and others. The rules
are thus partly obligatory and disciplinary and partly constitutive and de-
scriptive in that they define a lawyer’s professional role. Many of the Com-
ments use the term “should.” Comments do not add obligations to the rules
but provide guidance for practicing in compliance with the rules.

[15] The rules presuppose a larger legal context shaping the lawyer’s role.
That context includes court rules and statutes relating to matters of licensure,
laws defining specific obligations of lawyers and substantive and procedural
law in general. The Comments are sometimes used to alert lawyers to their
responsibilities under such other law.

[16] Compliance with the rules, as with all law in an open society, de-
pends primarily upon understanding and voluntary compliance, secondarily
upon reinforcement by peer and public opinion and finally, when neces-
sary, upon enforcement through disciplinary proceedings. The rules do not,
however, exhaust the moral and ethical considerations that should inform a
lawyer, for no worthwhile human activity can be completely defined by legal
rules. The rules simply provide a framework for the ethical practice of law.

[17] Furthermore, for purposes of determining the lawyer’s authority and

responsibility, principles of substantive law external to these rules determine
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whether a client-lawyer relationship exists. Most of the duties flowing from
the client-lawyer relationship attach only after the client has requested the
lawyer to render legal services and the lawyer has agreed to do so. But there
are some duties, such as that of confidentiality under Rule 1.6, that attach
when the lawyer agrees to consider whether a client-lawyer relationship shall
be established. See Rule 1.18. Whether a client-lawyer relationship exists for
any specific purpose can depend on the circumstances and may be a question
of fact.

[18] Under various legal provisions, including constitutional, statutory
and common law, the responsibilities of government lawyers may include
authority concerning legal matters that ordinarily reposes in the client in
private client-lawyer relationships. For example, a lawyer for a government
agency may have authority on behalf of the government to decide upon set-
tlement or whether to appeal from an adverse judgment. Such authority in
various respects is generally vested in the attorney general and the state’s
attorney in state government, and their federal counterparts, and the same
may be true of other government law officers. Also, lawyers under the super-
vision of these officers may be authorized to represent several government
agencies in intragovernmental legal controversies in circumstances where a
private lawyer could not represent multiple private clients. These rules do not
abrogate any such authority. Similarly, there are federally recognized Indian
tribes with tribal governments in the State of Wisconsin and these tribes have
rights of self-government and self-determination. Itis not the intent of these
rules to abrogate any such authority of tribal governments.

[19] Failure to comply with an obligation or prohibition imposed by a
rule is a basis for invoking the disciplinary process. The rules presuppose that
disciplinary assessment of a lawyer’s conduct will be made on the basis of the
facts and circumstances as they existed at the time of the conduct in question
and in recognition of the fact that a lawyer often has to act upon uncertain
or incomplete evidence of the situation. Moreover, the rules presuppose that
whether or not discipline should be imposed for a violation, and the severity
of a sanction, depend on all the circumstances, such as the willfulness and
seriousness of the violation, extenuating factors and whether there have been
previous violations.

[20] Violation of a rule should not itself give rise to a cause of action

against a lawyer nor should it create any presumption in such a case that a



legal duty has been breached. In addition, violation of a rule does not neces-
sarily warrant any other nondisciplinary remedy, such as disqualification of
a lawyer in pending litigation. The rules are designed to provide guidance to
lawyers and to provide a structure for regulating conduct through disciplinary
agencies. They are not designed to be a basis for civil liability. Furthermore,
the purpose of the rules can be subverted when they are invoked by opposing
parties as procedural weapons. The fact that a rule is a just basis for a lawyer’s
self-assessment, or for sanctioning a lawyer under the administration of a dis-
ciplinary authority, does not imply that an antagonist in a collateral proceed-
ing or transaction has standing to seek enforcement of the rule. Nevertheless,
since the rules do establish standards of conduct by lawyers, a lawyer’s viola-
tion of a rule may be evidence of breach of the applicable standard of conduct.

[21] The comment accompanying each rule explains and illustrates the
meaning and purpose of the rule. The Preamble and this note on Scope pro-
vide general orientation. The Comments are intended as guides to interpre-

tation, but the text of each rule is authoritative.
WISCONSIN COMMENT

In addition to the ABA Comments, SCR Chapter 20 includes Wisconsin
Committee Comments, which were proposed by the Wisconsin Ethics 2000
Committee, and Wisconsin Comments added by the Wisconsin Supreme Court
where the court deemed additional guidance appropriate. These comments are
not adopted, but will be published and may be consulted for guidance in inter-

preting and applying the Rules of Professional Conduct for Attorneys.

SCR 20:1.0 Terminology

(ag) “Advanced fee” denotes an amount paid to a lawyer in contempla-
tion of future services, which will be earned at an agreed-upon basis, whether
hourly, flat, or another basis. Any amount paid to a lawyer in contemplation
of future services whether on an hourly, flat or other basis, is an advanced fee
regardless of whether that fee is characterized as an “advanced fee,” “mini-
mum fee,” “nonrefundable fee,” or any other characterization. Advanced
fees are subject to the requirements of SCR 20:1.5, SCR 20:1.15(b)(4) or (4m),
SCR 20:1.15(e)(4)h., SCR 20:1.15(g), and SCR 20:1.16(d).

(ar) “Belief” or “believes” denotes that the person involved actually sup-
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posed the fact in question to be true. A person’s belief may be inferred from
circumstances.

(b) “Consult” or “consultation” denotes communication of information
reasonably sufficient to permit the client to appreciate the significance of the
matter in question.

(c) “Confirmed in writing,” when used in reference to the informed con-
sent of a person, denotes informed consent that is given in writing by the per-
son or a writing that a lawyer promptly transmits to the person confirming an
oral informed consent. See par. (f) for the definition of “informed consent.”
If it is not feasible to obtain or transmit the writing at the time the person
gives informed consent, then the lawyer must obtain or transmit it within a
reasonable time thereafter.

(d) “Firm” or “law firm” denotes a lawyer or lawyers in a law partnership,
professional corporation, sole proprietorship or other association authorized
to practice law; or lawyers employed in a legal services organization or the
legal department of a corporation or other organization, including a govern-
ment entity.

(dm) “Flat fee” denotes a fixed amount paid to a lawyer for specific,
agreed-upon services, or for a fixed, agreed-upon stage in a representation,
regardless of the time required of the lawyer to perform the service or reach
the agreed-upon stage in the representation. A flat fee, sometimes referred
to as “unit billing,” is not an advance against the lawyer’s hourly rate and
may not be billed against at an hourly rate. Flat fees become the property of
the lawyer upon receipt and are subject to the requirements of SCR 20:1.5,
SCR 20:1.15(b)(4) or (4m), SCR 20:1.15(e)(4)h., SCR 20:1.15(g), and SCR
20:1.16(d).

(e) “Fraud” or “fraudulent” denotes conduct that is fraudulent under the
substantive or procedural law of the applicable jurisdiction and has a purpose
to deceive.

(f) “Informed consent” denotes the agreement by a person to a proposed
course of conduct after the lawyer has communicated adequate information
and explanation about the material risks of and reasonably available alterna-
tives to the proposed course of conduct.

(g) “Knowingly,” “known,” or “knows” denotes actual knowledge of the
fact in question. A person’s knowledge may be inferred from circumstances.

(h) “Misrepresentation” denotes communication of an untruth, either
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knowingly or with reckless disregard, whether by statement or omission,
which if accepted would lead another to believe a condition exists that does
not actually exist.

(i) “Partner” denotes a member of a partnership, a shareholder in a law
firm organized as a professional corporation, or a member of an association
authorized to practice law.

(j) A “prosecutor” includes a government attorney or special prosecutor
(i) in a criminal case, delinquency action, or proceeding that could result in
a deprivation of liberty or (ii) acting in connection with the protection of a
child or a termination of parental rights proceeding or (iii) acting as a mu-
nicipal prosecutor.

(k) “Reasonable” or “reasonably” when used in relation to conduct by a
lawyer denotes the conduct of a reasonably prudent and competent lawyer.

(1) “Reasonable belief” or “reasonably believes” when used in reference to
a lawyer denotes that the lawyer believes the matter in question and that the
circumstances are such that the belief is reasonable.

(m) “Reasonably should know” when used in reference to a lawyer de-
notes that a lawyer of reasonable prudence and competence would ascertain
the matter in question.

(mm) “Retainer” denotes an amount paid specifically and solely to secure
the availability of a lawyer to perform services on behalf of a client, whether
designated a “retainer,” “general retainer,” “engagement retainer,” “reserva-

» <«

tion fee,” “availability fee,” or any other characterization. This amount does
not constitute payment for any specific legal services, whether past, present,
or future and may not be billed against for fees or costs at any point. A re-
tainer becomes the property of the lawyer upon receipt, but is subject to the
requirements of SCR 20:1.5 and SCR 20:1.16(d).

(n) “Screened” denotes the isolation of a lawyer from any participation in
a matter through the timely imposition of procedures within a firm that are
reasonably adequate under the circumstances to protect information that the
isolated lawyer is obligated to protect under these rules or other law.

(o) “Substantial” when used in reference to degree or extent denotes a
material matter of clear and weighty importance.

(p) “Tribunal” denotes a court, an arbitrator in a binding arbitration pro-
ceeding or a legislative body, administrative agency or other body acting in an

adjudicative capacity. A legislative body, administrative agency or other body
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acts in an adjudicative capacity when a neutral official, after the presentation
of evidence or legal argument by a party or parties, will render a binding legal
judgment directly affecting a party’s interests in a particular matter.

(q) “Writing” or “written” denotes a tangible or electronic record of a
communication or representation, including handwriting, typewriting,
printing, Photostating, photography, audio or video recording and e-mail.
A “signed” writing includes an electronic sound, symbol or process attached
to or logically associated with a writing and executed or adopted by a person

with the intent to sign the writing.
WISCONSIN COMMITTEE COMMENT

The Committee has added definitions of “consult,” “misrepresentation,”
and “prosecutor” that are not part of the Model Rule. In the definition of
“firm,” the phrase “including a government entity” is added to make the cov-
erage more explicit. Because the provisions of the rule are renumbered to
preserve the alphabetical arrangement, caution should be used when refer-
ring to the ABA Comment.

WISCONSIN COMMENT

The definition of flat fee specifies that flat fees “become the property of
the lawyer upon receipt.” Notwithstanding, the lawyer must either deposit
the advanced flat fee in trust until earned, or comply with the alternative in
SCR 20:1.15(b)(4m), alternative protection for advanced fees. In addition, as
specified in the definition, flat fees are subject to the requirements of all rules

to which advanced fees are subject.
ABA COMMENT

Confirmed in Writing

[1] If it is not feasible to obtain or transmit a written confirmation at the
time the client gives informed consent, then the lawyer must obtain or trans-
mit it within a reasonable time thereafter. If a lawyer has obtained a client’s
informed consent, the lawyer may act in reliance on that consent so long as

it is confirmed in writing within a reasonable time thereafter.
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Firm

[2] Whether two or more lawyers constitute a firm within paragraph (c)
can depend on the specific facts. For example, two practitioners who share
office space and occasionally consult or assist each other ordinarily would not
be regarded as constituting a firm. However, if they present themselves to the
public in a way that suggests that they are a firm or conduct themselves as a
firm, they should be regarded as a firm for purposes of the Rules. The terms
of any formal agreement between associated lawyers are relevant in deter-
mining whether they are a firm, as is the fact that they have mutual access
to information concerning the clients they serve. Furthermore, it is relevant
in doubtful cases to consider the underlying purpose of the Rule that is in-
volved. A group of lawyers could be regarded as a firm for purposes of the
Rule that the same lawyer should not represent opposing parties in litigation,
while it might not be so regarded for purposes of the Rule that information
acquired by one lawyer is attributed to another.

[3] With respect to the law department of an organization, including
the government, there is ordinarily no question that the members of the de-
partment constitute a firm within the meaning of the Rules of Professional
Conduct. There can be uncertainty, however, as to the identity of the client.
For example, it may not be clear whether the law department of a corporation
represents a subsidiary or an affiliated corporation, as well as the corporation
by which the members of the department are directly employed. A similar
question can arise concerning an unincorporated association and its local
affiliates.

[4] Similar questions can also arise with respect to lawyers in legal aid and
legal services organizations. Depending upon the structure of the organiza-
tion, the entire organization or different components of it may constitute a

firm or firms for purposes of these Rules.

Fraud

[5] When used in these Rules, the terms “fraud” or “fraudulent” refer to con-
duct that is characterized as such under the substantive or procedural law of the
applicable jurisdiction and has a purpose to deceive. This does not include merely
negligent misrepresentation or negligent failure to apprise another of relevant
information. For purposes of these Rules, it is not necessary that anyone has

suffered damages or relied on the misrepresentation or failure to inform.
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Informed Consent

[6] Many of the Rules of Professional Conduct require the lawyer to ob-
tain the informed consent of a client or other person (e.g., a former client or,
under certain circumstances, a prospective client) before accepting or con-
tinuing representation or pursuing a course of conduct. See, e.g., Rules 1.2(c),
1.6(a) and 1.7(b). The communication necessary to obtain such consent will
vary according to the Rule involved and the circumstances giving rise to the
need to obtain informed consent. The lawyer must make reasonable efforts
to ensure that the client or other person possesses information reasonably
adequate to make an informed decision. Ordinarily, this will require com-
munication that includes a disclosure of the facts and circumstances giv-
ing rise to the situation, any explanation reasonably necessary to inform the
client or other person of the material advantages and disadvantages of the
proposed course of conduct and a discussion of the client’s or other per-
son’s options and alternatives. In some circumstances it may be appropriate
for a lawyer to advise a client or other person to seek the advice of other
counsel. A lawyer need not inform a client or other person of facts or impli-
cations already known to the client or other person; nevertheless, a lawyer
who does not personally inform the client or other person assumes the risk
that the client or other person is inadequately informed and the consent is
invalid. In determining whether the information and explanation provided
are reasonably adequate, relevant factors include whether the client or other
person is experienced in legal matters generally and in making decisions of
the type involved, and whether the client or other person is independently
represented by other counsel in giving the consent. Normally, such persons
need less information and explanation than others, and generally a client or
other person who is independently represented by other counsel in giving the
consent should be assumed to have given informed consent.

[7] Obtaining informed consent will usually require an affirmative re-
sponse by the client or other person. In general, a lawyer may not assume
consent from a client’s or other person’s silence. Consent may be inferred,
however, from the conduct of a client or other person who has reasonably
adequate information about the matter. A number of Rules require that a
person’s consent be confirmed in writing. See Rules 1.7(b) and 1.9(a). For a
definition of “writing” and “confirmed in writing,” see paragraphs (n) and

(b). Other Rules require that a client’s consent be obtained in a writing signed
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by the client. See, e.g., Rules 1.8(a) and (g). For a definition of “signed,” see
paragraph (n).

Screened

[8] This definition applies to situations where screening of a personally
disqualified lawyer is permitted to remove imputation of a conflict of interest
under Rules 1.11, 1.12 or 1.18.

[9] The purpose of screening is to assure the affected parties that con-
fidential information known by the personally disqualified lawyer remains
protected. The personally disqualified lawyer should acknowledge the ob-
ligation not to communicate with any of the other lawyers in the firm with
respect to the matter. Similarly, other lawyers in the firm who are working
on the matter should be informed that the screening is in place and that they
may not communicate with the personally disqualified lawyer with respect to
the matter. Additional screening measures that are appropriate for the partic-
ular matter will depend on the circumstances. To implement, reinforce and
remind all affected lawyers of the presence of the screening, it may be appro-
priate for the firm to undertake such procedures as a written undertaking by
the screened lawyer to avoid any communication with other firm personnel
and any contact with any firm files or other materials relating to the matter,
written notice and instructions to all other firm personnel forbidding any
communication with the screened lawyer relating to the matter, denial of
access by the screened lawyer to firm files or other materials relating to the
matter and periodic reminders of the screen to the screened lawyer and all
other firm personnel.

[10] In order to be effective, screening measures must be implemented as
soon as practical after a lawyer or law firm knows or reasonably should know

that there is a need for screening.
CLIENT-LAWYER RELATIONSHIP
SCR 20:1.1 Competence
A lawyer shall provide competent representation to a client. Competent

representation requires the legal knowledge, skill, thoroughness and prepa-

ration reasonably necessary for the representation.
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ABA COMMENT

Legal Knowledge and Skill

[1] In determining whether a lawyer employs the requisite knowledge
and skill in a particular matter, relevant factors include the relative complex-
ity and specialized nature of the matter, the lawyer’s general experience, the
lawyer’s training and experience in the field in question, the preparation and
study the lawyer is able to give the matter and whether it is feasible to refer
the matter to, or associate or consult with, a lawyer of established competence
in the field in question. In many instances, the required proficiency is that of
a general practitioner. Expertise in a particular field of law may be required
in some circumstances.

[2] A lawyer need not necessarily have special training or prior experi-
ence to handle legal problems of a type with which the lawyer is unfamiliar.
A newly admitted lawyer can be as competent as a practitioner with long
experience. Some important legal skills, such as the analysis of precedent,
the evaluation of evidence and legal drafting, are required in all legal prob-
lems. Perhaps the most fundamental legal skill consists of determining what
kind of legal problems a situation may involve, a skill that necessarily tran-
scends any particular specialized knowledge. A lawyer can provide adequate
representation in a wholly novel field through necessary study. Competent
representation can also be provided through the association of a lawyer of
established competence in the field in question.

[3] In an emergency a lawyer may give advice or assistance in a matter in
which the lawyer does not have the skill ordinarily required where referral
to or consultation or association with another lawyer would be impractical.
Even in an emergency, however, assistance should be limited to that reason-
ably necessary in the circumstances, for ill-considered action under emer-
gency conditions can jeopardize the client’s interest.

[4] A lawyer may accept representation where the requisite level of compe-
tence can be achieved by reasonable preparation. This applies as well to a lawyer

who is appointed as counsel for an unrepresented person. See also Rule 6.2.
Thoroughness and Preparation

[5] Competent handling of a particular matter includes inquiry into and

analysis of the factual and legal elements of the problem, and use of methods
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and procedures meeting the standards of competent practitioners. It also
includes adequate preparation. The required attention and preparation are
determined in part by what is at stake; major litigation and complex trans-
actions ordinarily require more extensive treatment than matters of lesser
complexity and consequence. An agreement between the lawyer and the cli-
ent regarding the scope of the representation may limit the matters for which

the lawyer is responsible. See Rule 1.2(c).

Retaining or Contracting With Other Lawyers

[6] Before a lawyer retains or contracts with other lawyers outside the law-
yer’s own firm to provide or assist in the provision of legal services to a client,
the lawyer should ordinarily obtain informed consent from the client and
must reasonably believe that the other lawyers’ services will contribute to the
competent and ethical representation of the client. See also Rules 1.2 (alloca-
tion of authority), 1.4 (communication with client), 1.5(e) (fee sharing), 1.6
(confidentiality), and 5.5(a) (unauthorized practice of law). The reasonable-
ness of the decision to retain or contract with other lawyers outside the law-
yer’s own firm will depend upon the circumstances, including the education,
experience and reputation of the nonfirm lawyers; the nature of the services
assigned to the nonfirm lawyers; and the legal protections, professional con-
duct rules, and ethical environments of the jurisdictions in which the services
will be performed, particularly relating to confidential information.

[7] When lawyers from more than one law firm are providing legal services
to the client on a particular matter, the lawyers ordinarily should consult with
each other and the client about the scope of their respective representations
and the allocation of responsibility among them. See Rule 1.2. When making
allocations of responsibility in a matter pending before a tribunal, lawyers
and parties may have additional obligations that are a matter of law beyond

the scope of these Rules.

Maintaining Competence

[8] To maintain the requisite knowledge and skill, a lawyer should keep
abreast of changes in the law and its practice, engage in continuing study and
education and comply with all continuing legal education requirements to

which the lawyer is subject.
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SCR 20:1.2 Scope of representation and allocation of authority between
lawyer and client

(a) Subject to pars. (c) and (d), a lawyer shall abide by a client’s decisions
concerning the objectives of representation and, as required by SCR 20:1.4,
shall consult with the client as to the means by which they are to be pur-
sued. A lawyer may take such action on behalf of the client as is impliedly
authorized to carry out the representation. A lawyer shall abide by a client’s
decision whether to settle a matter. In a criminal case or any proceeding that
could result in deprivation of liberty, the lawyer shall abide by the client’s de-
cision, after consultation with the lawyer, as to a plea to be entered, whether
to waive jury trial and whether the client will testify.

(b) A lawyer’s representation of a client, including representation by
appointment, does not constitute an endorsement of the client’s political,
economic, social or moral views or activities.

(c) A lawyer may limit the scope of the representation if the limitation is
reasonable under the circumstances and the client gives informed consent.
The client’s informed consent must be in writing 75 except as set forth in
sub. (1).

(1) The client’s informed consent need not be given in writing if:

a. the representation of the client consists solely of telephone consultation;

b. the representation is provided by a lawyer employed by or partici-
pating in a program sponsored by a nonprofit organization, a bar association,
an accredited law school, or a court and the lawyer’s representation consists
solely of providing information and advice or the preparation of court-ap-
proved legal forms;

c. the court appoints the lawyer for a limited purpose that is set forth
in the appointment order;

d. the representation is provided by the state public defender pursu-
ant to Ch. 977, stats., including representation provided by a private attorney
pursuant to an appointment by the state public defender; or

e. the representation is provided to an existing client pursuant to an
existing lawyer-client relationship.

(2) If the client gives informed consent in writing signed by the client,
there shall be a presumption that:

a. the representation is limited to the lawyer and the services described in

the writing, and
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b. the lawyer does not represent the client generally or in matters

other than those identified in the writing.
WISCONSIN COMMITTEE COMMENT

With respect to subparagraph (c), a lawyer providing limited scope rep-
resentation in an action before a court should consult s. 802.045, stats., re-
garding notice and withdrawal requirements.

The requirements of subparagraph (c) that require the client’s informed
consent, in writing, to the limited scope representation do not supplant or
replace the requirements of SCR 20:1.5(b).

(cm) A lawyer may prepare pleadings, briefs, and other documents to be
filed with the court so long as such filings clearly indicate thereon that “This
document was prepared with the assistance of a lawyer.” A lawyer shall advise
the client to whom the lawyer provides assistance in preparing pleadings,
briefs, or other documents for filing with the court that the pleading, brief,
or other document must contain a statement that it was prepared with the

assistance of a lawyer.
Wisconsin Committee Comment

A lawyer may prepare pleadings, briefs, and other documents to be filed
with the court so long as such filings clearly indicate thereon that said filings
are “prepared with the assistance of a lawyer.” Such actions by the lawyer
shall not be deemed an appearance by the lawyer in the case.

(d) A lawyer shall not counsel a client to engage, or assist a client, in
conduct that the lawyer knows is criminal or fraudulent, but a lawyer may
discuss the legal consequences of any proposed course of conduct with a cli-
ent and may counsel or assist a client to make a good faith effort to determine
the validity, scope, meaning or application of the law.

(e) When a lawyer has been retained by an insurer to represent an in-
sured pursuant to the terms of an agreement or policy requiring the insurer
to retain counsel on the client’s behalf, the representation may be limited to
matters related to the defense of claims made against the insured. In such
cases, the lawyer shall, within a reasonable time after being retained, inform

the client in writing of the terms and scope of the representation the lawyer
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has been retained by the insurer to provide.
WISCONSIN COMMENT

The Model Rule does not include paragraph (e). Paragraph (e) was added
to clarify the obligations of counsel for an insurer, in conjunction with the de-

cision to retain Wisconsin’s “insurance defense” exception in SCR 20:1.8(f).
WISCONSIN COMMITTEE COMMENT

The Committee has retained in paragraph (a) the application of the duties
stated to “any proceeding that could result in deprivation of liberty.” The
Model Rule does not include this language.

ABA COMMENT

Allocation of Authority between Client and Lawyer

[1] Paragraph (a) confers upon the client the ultimate authority to de-
termine the purposes to be served by legal representation, within the limits
imposed by law and the lawyer’s professional obligations. The decisions spec-
ified in paragraph (a), such as whether to settle a civil matter, must also be
made by the client. See Rule 1.4(a)(1) for the lawyer’s duty to communicate
with the client about such decisions. With respect to the means by which the
client’s objectives are to be pursued, the lawyer shall consult with the client
as required by Rule 1.4(a)(2) and may take such action as is impliedly autho-
rized to carry out the representation.

[2] On occasion, however, a lawyer and a client may disagree about the
means to be used to accomplish the client’s objectives. Clients normally
defer to the special knowledge and skill of their lawyer with respect to the
means to be used to accomplish their objectives, particularly with respect
to technical, legal and tactical matters. Conversely, lawyers usually defer to
the client regarding such questions as the expense to be incurred and con-
cern for third persons who might be adversely affected. Because of the varied
nature of the matters about which a lawyer and client might disagree and
because the actions in question may implicate the interests of a tribunal or

other persons, this Rule does not prescribe how such disagreements are to be
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resolved. Other law, however, may be applicable and should be consulted by
the lawyer. The lawyer should also consult with the client and seek a mutually
acceptable resolution of the disagreement. If such efforts are unavailing and
the lawyer has a fundamental disagreement with the client, the lawyer may
withdraw from the representation. See Rule 1.16(b)(4). Conversely, the client
may resolve the disagreement by discharging the lawyer. See Rule 1.16(a)(3).

[3] At the outset of a representation, the client may authorize the lawyer
to take specific action on the client’s behalf without further consultation.
Absent a material change in circumstances and subject to Rule 1.4, a lawyer
may rely on such an advance authorization. The client may, however, revoke
such authority at any time.

[4] In a case in which the client appears to be suffering diminished ca-
pacity, the lawyer’s duty to abide by the client’s decisions is to be guided by
reference to Rule 1.14.

Independence from Client’s Views or Activities

[5] Legal representation should not be denied to people who are unable
to afford legal services, or whose cause is controversial or the subject of pop-
ular disapproval. By the same token, representing a client does not constitute

approval of the client’s views or activities.

Agreements Limiting Scope of Representation

[6] The scope of services to be provided by a lawyer may be limited by
agreement with the client or by the terms under which the lawyer’s services
are made available to the client. When a lawyer has been retained by an in-
surer to represent an insured, for example, the representation may be limited
to matters related to the insurance coverage. A limited representation may be
appropriate because the client has limited objectives for the representation.
In addition, the terms upon which representation is undertaken may exclude
specific means that might otherwise be used to accomplish the client’s ob-
jectives. Such limitations may exclude actions that the client thinks are too
costly or that the lawyer regards as repugnant or imprudent.

[7] Although this Rule affords the lawyer and client substantial latitude
to limit the representation, the limitation must be reasonable under the cir-
cumstances. If, for example, a client’s objective is limited to securing general

information about the law the client needs in order to handle a common and
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typically uncomplicated legal problem, the lawyer and client may agree that
the lawyer’s services will be limited to a brief telephone consultation. Such
a limitation, however, would not be reasonable if the time allotted was not
sufficient to yield advice upon which the client could rely. Although an agree-
ment for a limited representation does not exempt a lawyer from the duty to
provide competent representation, the limitation is a factor to be considered
when determining the legal knowledge, skill, thoroughness and preparation
reasonably necessary for the representation. See Rule 1.1.

[8] All agreements concerning a lawyer’s representation of a client must
accord with the Rules of Professional Conduct and other law. See, e.g., Rules
1.1, 1.8 and 5.6.

Criminal, Fraudulent and Prohibited Transactions

[9] Paragraph (d) prohibits a lawyer from knowingly counseling or assisting
a client to commit a crime or fraud. This prohibition, however, does not pre-
clude the lawyer from giving an honest opinion about the actual consequences
that appear likely to result from a client’s conduct. Nor does the fact that a client
uses advice in a course of action that is criminal or fraudulent of itself make a
lawyer a party to the course of action. There is a critical distinction between pre-
senting an analysis of legal aspects of questionable conduct and recommending
the means by which a crime or fraud might be committed with impunity.

[10] When the client’s course of action has already begun and is continu-
ing, the lawyer’s responsibility is especially delicate. The lawyer is required to
avoid assisting the client, for example, by drafting or delivering documents
that the lawyer knows are fraudulent or by suggesting how the wrongdoing
might be concealed. A lawyer may not continue assisting a client in conduct
that the lawyer originally supposed was legally proper but then discovers
is criminal or fraudulent. The lawyer must, therefore, withdraw from the
representation of the client in the matter. See Rule 1.16(a). In some cases,
withdrawal alone might be insufficient. It may be necessary for the lawyer to
give notice of the fact of withdrawal and to disaffirm any opinion, document,
affirmation or the like. See Rule 4.1.

[11] Where the client is a fiduciary, the lawyer may be charged with spe-
cial obligations in dealings with a beneficiary.

[12] Paragraph (d) applies whether or not the defrauded party is a party

to the transaction. Hence, a lawyer must not participate in a transaction to ef-
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fectuate criminal or fraudulent avoidance of tax liability. Paragraph (d) does
not preclude undertaking a criminal defense incident to a general retainer for
legal services to a lawful enterprise. The last clause of paragraph (d) recog-
nizes that determining the validity or interpretation of a statute or regulation
may require a course of action involving disobedience of the statute or regu-
lation or of the interpretation placed upon it by governmental authorities.

[13] If a lawyer comes to know or reasonably should know that a client
expects assistance not permitted by the Rules of Professional Conduct or
other law or if the lawyer intends to act contrary to the client’s instructions,
the lawyer must consult with the client regarding the limitations on the law-
yer’s conduct. See Rule 1.4(a)(5).

SCR 20:1.3 Diligence
A lawyer shall act with reasonable diligence and promptness in represent-

ing a client.
ABA COMMENT

[1] A lawyer should pursue a matter on behalf of a client despite oppo-
sition, obstruction or personal inconvenience to the lawyer, and take what-
ever lawful and ethical measures are required to vindicate a client’s cause
or endeavor. A lawyer must also act with commitment and dedication to
the interests of the client and with zeal in advocacy upon the client’s behalf.
A lawyer is not bound, however, to press for every advantage that might be
realized for a client. For example, a lawyer may have authority to exercise
professional discretion in determining the means by which a matter should
be pursued. See Rule 1.2. The lawyer’s duty to act with reasonable diligence
does not require the use of offensive tactics or preclude the treating of all
persons involved in the legal process with courtesy and respect.

[2] A lawyer’s work load must be controlled so that each matter can be
handled competently.

[3] Perhaps no professional shortcoming is more widely resented than pro-
crastination. A client’s interests often can be adversely affected by the passage
of time or the change of conditions; in extreme instances, as when a lawyer
overlooks a statute of limitations, the client’s legal position may be destroyed.

Even when the client’s interests are not affected in substance, however, unrea-
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sonable delay can cause a client needless anxiety and undermine confidence in
the lawyer’s trustworthiness. A lawyer’s duty to act with reasonable prompt-
ness, however, does not preclude the lawyer from agreeing to a reasonable re-
quest for a postponement that will not prejudice the lawyer’s client.

[4] Unless the relationship is terminated as provided in Rule 1.16, a law-
yer should carry through to conclusion all matters undertaken for a client.
If a lawyer’s employment is limited to a specific matter, the relationship ter-
minates when the matter has been resolved. If a lawyer has served a client
over a substantial period in a variety of matters, the client sometimes may
assume that the lawyer will continue to serve on a continuing basis unless
the lawyer gives notice of withdrawal. Doubt about whether a client-lawyer
relationship still exists should be clarified by the lawyer, preferably in writing,
so that the client will not mistakenly suppose the lawyer is looking after the
client’s affairs when the lawyer has ceased to do so. For example, if a lawyer
has handled a judicial or administrative proceeding that produced a result
adverse to the client and the lawyer and the client have not agreed that the
lawyer will handle the matter on appeal, the lawyer must consult with the cli-
ent about the possibility of appeal before relinquishing responsibility for the
matter. See Rule 1.4(a)(2). Whether the lawyer is obligated to prosecute the
appeal for the client depends on the scope of the representation the lawyer
has agreed to provide to the client. See Rule 1.2.

[5] To prevent neglect of client matters in the event of a sole practitioner’s
death or disability, the duty of diligence may require that each sole practi-
tioner prepare a plan, in conformity with applicable rules, that designates
another competent lawyer to review client files, notify each client of the law-
yer’s death or disability, and determine whether there is a need for immediate
protective action. Cf. Model Rules for Lawyer Disciplinary Enforcement R.
28 (2002) (providing for court appointment of a lawyer to inventory files and
take other protective action in absence of a plan providing for another lawyer

to protect the interests of the clients of a deceased or disabled lawyer).

SCR 20:1.4 Communication

(a) A lawyer shall:

(1) Promptly inform the client of any decision or circumstance with re-
spect to which the client’s informed consent, as defined in SCR 20:1.0(f), is

required by these rules;
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(2) reasonably consult with the client about the means by which the cli-
ent’s objectives are to be accomplished;

(3) keep the client reasonably informed about the status of the matter;

(4) promptly comply with reasonable requests by the client for informa-
tion; and

(5) consult with the client about any relevant limitation on the lawyer’s
conduct when the lawyer knows that the client expects assistance not permit-
ted by the Rules of Professional Conduct or other law.

(b) A lawyer shall explain a matter to the extent reasonably necessary to

permit the client to make informed decisions regarding the representation.
WISCONSIN COMMITTEE COMMENT

Paragraph (a)(4) differs from the Model Rule in that the words “by the
client” are added for the sake of clarity.

ABA COMMENT

[1] Reasonable communication between the lawyer and the client is nec-

essary for the client effectively to participate in the representation.

Communicating with Client

[2] If these Rules require that a particular decision about the repre-
sentation be made by the client, paragraph (a)(1) requires that the lawyer
promptly consult with and secure the client’s consent prior to taking action
unless prior discussions with the client have resolved what action the client
wants the lawyer to take. For example, a lawyer who receives from oppos-
ing counsel an offer of settlement in a civil controversy or a proffered plea
bargain in a criminal case must promptly inform the client of its substance
unless the client has previously indicated that the proposal will be acceptable
or unacceptable or has authorized the lawyer to accept or to reject the offer.
See Rule 1.2(a).

[3] Paragraph (a)(2) requires the lawyer to reasonably consult with the
client about the means to be used to accomplish the client’s objectives. In
some situations — depending on both the importance of the action under

consideration and the feasibility of consulting with the client — this duty
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will require consultation prior to taking action. In other circumstances, such
as during a trial when an immediate decision must be made, the exigency
of the situation may require the lawyer to act without prior consultation. In
such cases the lawyer must nonetheless act reasonably to inform the client of
actions the lawyer has taken on the client’s behalf. Additionally, paragraph
(2)(3) requires that the lawyer keep the client reasonably informed about the
status of the matter, such as significant developments affecting the timing or
the substance of the representation.

[4] A lawyer’s regular communication with clients will minimize the occa-
sions on which a client will need to request information concerning the repre-
sentation. When a client makes a reasonable request for information, however,
paragraph (a)(4) requires prompt compliance with the request, or if a prompt
response is not feasible, that the lawyer, or a member of the lawyer’s staft, ac-
knowledge receipt of the request and advise the client when a response may be
expected. Client telephone calls should be promptly returned or acknowledged.

Explaining Matters

[5] The client should have sufficient information to participate intelli-
gently in decisions concerning the objectives of the representation and the
means by which they are to be pursued, to the extent the client is willing
and able to do so. Adequacy of communication depends in part on the kind
of advice or assistance that is involved. For example, when there is time to
explain a proposal made in a negotiation, the lawyer should review all im-
portant provisions with the client before proceeding to an agreement. In lit-
igation a lawyer should explain the general strategy and prospects of success
and ordinarily should consult the client on tactics that are likely to result in
significant expense or to injure or coerce others. On the other hand, a lawyer
ordinarily will not be expected to describe trial or negotiation strategy in
detail. The guiding principle is that the lawyer should fulfill reasonable client
expectations for information consistent with the duty to act in the client’s
best interests, and the client’s overall requirements as to the character of rep-
resentation. In certain circumstances, such as when a lawyer asks a client to
consent to a representation affected by a conflict of interest, the client must
give informed consent, as defined in Rule 1.0(e).

[6] Ordinarily, the information to be provided is that appropriate for a cli-

ent who is a comprehending and responsible adult. However, fully informing
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the client according to this standard may be impracticable, for example, where
the client is a child or suffers from diminished capacity. See Rule 1.14. When
the client is an organization or group, it is often impossible or inappropriate to
inform every one of its members about its legal affairs; ordinarily, the lawyer
should address communications to the appropriate officials of the organiza-
tion. See Rule 1.13. Where many routine matters are involved, a system of

limited or occasional reporting may be arranged with the client.

Withholding Information

[7] In some circumstances, a lawyer may be justified in delaying trans-
mission of information when the client would be likely to react imprudently
to an immediate communication. Thus, a lawyer might withhold a psychiat-
ric diagnosis of a client when the examining psychiatrist indicates that disclo-
sure would harm the client. A lawyer may not withhold information to serve
the lawyer’s own interest or convenience or the interests or convenience of
another person. Rules or court orders governing litigation may provide that
information supplied to a lawyer may not be disclosed to the client. Rule

3.4(c) directs compliance with such rules or orders.

SCR 20:1.5 Fees

(a) A lawyer shall not make an agreement for, charge, or collect an un-
reasonable fee or an unreasonable amount for expenses. The factors to be
considered in determining the reasonableness of a fee include the following:

(1) the time and labor required, the novelty and difficulty of the questions
involved, and the skill requisite to perform the legal service properly;

(2) the likelihood, if apparent to the client, that the acceptance of the
particular employment will preclude other employment by the lawyer;

(3) the fee customarily charged in the locality for similar legal services;

(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client or by the circumstances;

(6) the nature and length of the professional relationship with the client;

(7) the experience, reputation, and ability of the lawyer or lawyers per-
forming the services; and

(8) whether the fee is fixed or contingent.

(b)(1) The scope of the representation and the basis or rate of the fee

and expenses for which the client will be responsible shall be communi-
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cated to the client in writing, , except before or within a reasonable time
after commencing the representation when the lawyer will charge a regularly
represented client on the same basis or rate as in the past. If it is reason-
ably foreseeable that the total cost of representation to the client, including
attorney’s fees, will be $1000 or less, the communication may be oral or in
writing. Any changes in the basis or rate of the fee or expenses shall also be
communicated in writing to the client.

(2) If the total cost of representation to the client, including attorney’s
fees, is more than $1000, the purpose and effect of any retainer or advance
fee that is paid to the lawyer shall be communicated in writing.

(3) A lawyer shall promptly respond to a client’s request for information
concerning fees and expenses.

(c) A fee may be contingent on the outcome of the matter for which
the service is rendered, except in a matter in which a contingent fee is pro-
hibited by par. (d) or other law. A contingent fee agreement shall be in a
writing signed by the client, and shall state the method by which the fee is
to be determined, including the percentage or percentages that shall accrue
to the lawyer in the event of settlement, trial or appeal; litigation and other
expenses to be deducted from the recovery; and whether such expenses are
to be deducted before or after the contingent fee is calculated. The agreement
must clearly notify the client of any expenses for which the client will be
liable whether or not the client is the prevailing party. Upon conclusion of a
contingent fee matter, the lawyer shall provide the client with a written state-
ment stating the outcome of the matter and if there is a recovery, showing the
remittance to the client and the method of its determination.

(d) A lawyer shall not enter into an arrangement for, charge, or collect a
contingent fee:

(1) in any action affecting the family, including but not limited to divorce,
legal separation, annulment, determination of paternity, setting of support
and maintenance, setting of custody and physical placement, property divi-
sion, partition of marital property, termination of parental rights and adoption,
provided that nothing herein shall prohibit a contingent fee for the collection
of past due amounts of support or maintenance or property division.

(2) for representing a defendant in a criminal case or any proceeding that
could result in deprivation of liberty.

(e) A division of a fee between lawyers who are not in the same firm may
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be made only if the total fee is reasonable and:

(1) the division is based on the services performed by each lawyer, and
the client is advised of and does not object to the participation of all the
lawyers involved and is informed if the fee will increase as a result of their
involvement; or

(2) the lawyers formerly practiced together and the payment to one law-
yer is pursuant to a separation or retirement agreement between them; or

(3) pursuant to the referral of a matter between the lawyers, each lawyer
assumes the same ethical responsibility for the representation as if the lawyers
were partners in the same firm, the client is informed of the terms of the refer-
ral arrangement, including the share each lawyer will receive and whether the
overall fee will increase, and the client consents in a writing signed by the client.

(f) Except as provided in SCR 20:1.5(g), unearned fees and funds ad-
vanced by a client or 3rd party for payment of fees shall be held in trust
until earned by the lawyer, and withdrawn pursuant to SCR 20:1.5(h). Funds
advanced by a client or 3rd party for payment of costs shall be held in trust

until the costs are incurred.
WISCONSIN COMMENT

SCR 20:1.5(f) Advances for fees and costs.

Lawyers are obligated to hold advanced fee payments in trust until earned, or
use the alternative protection for advanced fees as set forth in SCR 20:1.5(g).
Additional requirements for advanced fees are identified in SCR 20:1.0(ag).
86 Sometimes the lawyer may receive advanced fee payments from 3rd par-
ties. In such cases, the lawyer must follow the requirements of SCR 20:1.8(f).
In addition, the lawyer should establish, upon receipt or prior to receipt of
the advanced fee payment from a 3rd party, whether any potential refund of
unearned fees will be paid to the client or 3rd-party payor. This may be done
through agreement of the parties or by the lawyer informing the client and
3rd-party payor of the lawyer’s policy regarding such refunds. Lawyers also
receive cost advances from clients or 3rd parties. Since January 1, 1987, the
supreme court has required cost advances to be held in trust. Prior to that
date, the applicable trust account rule, SCR 20.50(1), specifically excluded
such advances from the funds that the supreme court required lawyers to
hold in trust accounts. However, by order dated March 21, 1986, the supreme
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court amended SCR 20.50(1) as follows: “All funds of clients paid to a lawyer
or law firm, other than advances for costs and expenses, shall be deposited in
one or more identifiable trust accounts as provided in sub. (3) maintained in
the state in which the law office is situated and no funds belonging to the lawyer
or law firm may be deposited in such an account except as follows . . . .” This
requirement is specifically addressed in SCR 20:1.5(f).

(g) A lawyer who accepts advanced payments of fees may deposit the
funds in the lawyer’s business account, provided that review of the lawyer’s
fee by a court of competent jurisdiction is available in the proceeding to
which the fee relates, or provided that the lawyer complies with each of the
following requirements:

(1) Upon accepting any advanced payment of fees pursuant to this sub-
section, the lawyer shall deliver to the client a notice in writing containing all
of the following information:

a. The amount of the advanced payment.

b. The basis or rate of the lawyer’s fee.

c. Any expenses for which the client will be responsible.

d. The lawyer’s obligation to refund any unearned advanced fee, along
with an accounting, at the termination of the representation.

e. The lawyer’s obligation to submit any unresolved dispute about the
fee to binding arbitration within 30 days of receiving written notice of the
dispute.

f. The ability of the client to file a claim with the Wisconsin Lawyers’
Fund for Client Protection if the lawyer fails to provide a refund of unearned
advanced fees.

(2) Upon termination of the representation, the lawyer shall deliver to the
client in writing all of the following:

a. A final accounting, or an accounting from the date of the lawyer’s most
recent statement to the end of the representation, regarding the client’s ad-
vanced fee payment.

b. A refund of any unearned advanced fees and costs.

c. Notice that, if the client disputes the amount of the fee and wants that
dispute to be submitted to binding arbitration, the client must provide writ-
ten notice of the dispute to the lawyer within 30 days of the mailing of the
accounting.

d. Notice that, if the lawyer is unable to resolve the dispute to the satis-

133



faction of the client within 30 days after receiving notice of the dispute from
the client, the lawyer shall submit the dispute to binding arbitration.

(3) Upon timely receipt of written notice of a dispute from the client, the
lawyer shall attempt to resolve that dispute with the client, and if the dispute
is not resolved, the lawyer shall submit the dispute to binding arbitration
with the State Bar Fee Arbitration Program or a similar local bar association
program within 30 days of the lawyer’s receipt of the written notice of dispute
from the client.

(4) Upon receipt of an arbitration award requiring the lawyer to make a
payment to the client, the lawyer shall pay the arbitration award within 30
days, unless the client fails to agree to be bound by the award of the arbitrator.

WISCONSIN COMMENT
SCR 20:1.5(g) Alternative protection for advanced fees.

SCR 20:1.5(g) allows lawyers to deposit advanced fees into the lawyer’s
business account, as an alternative to SCR 20:1.5(f). The provision regarding
court review applies to a lawyer’s fees in proceedings in which the lawyer’s
fee is subject to review at the request of the parties or the court, such as bank-
ruptcy, formal probate, and proceedings in which a guardian ad litem’s fee
may be subject to judicial review. In any proceeding in which the lawyer’s fee
must be challenged in a separate action, the lawyer must either deposit ad-
vanced fees in trust or use the alternative protections for advanced fees in this
subsection. The lawyer’s fee remains subject to the requirement of reason-
ableness under SCR 20:1.5(a) as well as the requirement that unearned fees
be refunded upon termination of the representation under SCR 20:1.16(d).
A lawyer must comply either with SCR 20:1.5(f) or SCR 20:1.5(g), and a law-
yer’s failure to do so is professional misconduct and grounds for discipline.
The writing required under SCR 20:1.5(g)(1) must contain language inform-
ing the client that the lawyer is obligated to refund any unearned advanced
fee at the end of the representation, that the lawyer will submit any dispute
regarding a refund to binding arbitration, such as the programs run by the
State Bar of Wisconsin and the Milwaukee Bar Association, within 30 days
of receiving a request for refund, and that the lawyer is obligated to comply

with an arbitration award within 30 days of the award. The 88 client is not
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obligated to arbitrate the fee dispute and may elect another forum in which
to resolve the dispute. The writing must also inform the client of the oppor-
tunity to file a claim in the event an unearned advanced fee is not refunded,
and should provide the address of the Wisconsin Lawyers’ Fund for Client
Protection.

If the client’s fees have been paid by one other than the client, then the
lawyer’s responsibilities are governed by SCR 20:1.8(f). If there is a dispute
as to the ownership of any refund of unearned advanced fees paid by one
other than the client, the unearned fees should be treated as trust property
pursuant to SCR 20:1.15(e)(3).

SCR 20:1.5(g) applies only to advanced fees for legal services. Cost ad-
vances must be deposited into the lawyer’s trust account.

Advanced fees deposited into the lawyer’s business account pursuant to
this subsection may be paid by credit card, debit card, prepaid or other types
of payment cards, or an electronic transfer of funds. A cost advance cannot
be paid by credit card, debit card, prepaid or other types of payment cards, or
an electronic transfer of funds under this section. Cost advances are subject
to SCR 20:1.15(b)(1) or SCR 20:1.15(f)(3)b.

(h)(1) At least five business days before the date on which a disbursement
is made from a trust account for the purpose of paying fees, with the excep-
tion of contingent fees or fees paid pursuant to court order, a lawyer shall
transmit to the client in writing all of the following:

a. An itemized bill or other accounting showing the services rendered.

b. Notice of the amount owed and the anticipated date of the withdrawal.

c. A statement of the balance of the client’s funds in the lawyer’s trust
account after the withdrawal.

(2) The lawyer may withdraw earned fees on the date that the invoice is
transmitted to the client, provided that the lawyer has given prior notice to
the client in writing that earned fees will be withdrawn on the date that the
invoice is transmitted. The invoice shall include each of the elements required
under SCR 20:1.5(h)(1).

(3) If a client makes a particularized and reasonable objection to the
disbursement described in SCR 20:1.5(h)(1), the disputed portion shall re-
main in the trust account until the dispute is resolved. If the client makes a
particularized and reasonable objection to a disbursement described in SCR
20:1.5(h)(1) or (2) within 30 days after the funds have been withdrawn, the
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disputed portion shall be returned to the trust account until the dispute is re-
solved, unless the lawyer 89 reasonably believes that the client’s objections do
not present a basis to hold funds in trust or return funds to the trust account
under SCR 20:1.5(h). The lawyer will be presumed to have a reasonable basis
for declining to return funds to trust if the disbursement was made with the
client’s informed consent, in writing. The lawyer shall promptly advise the
client in writing of the lawyer’s position regarding the fee and make reason-

able efforts to clarify and address the client’s objections.
WISCONSIN COMMENT

SCR 20:1.5(h) Withdrawal of non-contingent fees from trust account.

SCR 20:1.5(h) applies to attorney fees, other than contingent fees. It does
not apply to filing fees, expert witness fees, subpoena fees, and other costs
and expenses that a lawyer may incur on behalf of a client in the course of a
representation. In addition, this section does not require contingent fees to
remain in the trust account or to be returned to the trust account if a client
objects to the disbursement of the contingent fee, provided that the contin-
gent fee arrangement is documented by a written fee agreement, as required
by SCR 20:1.5(c). While a client may dispute the reasonableness of a lawyer’s
contingent fee, such disputes are subject to SCR 20:1.5(a), not to this subsec-
tion. A client’s objection under SCR 20:1.5(h)(3) must offer a specific and
reasonable basis for the fee dispute in order to trigger the lawyer’s obligation
to keep funds in the lawyer’s trust account or return funds to the lawyer’s
trust account. A generalized objection to the overall amount of the fees or
a client’s unilateral desire to abrogate the terms of a fee agreement should
not ordinarily be considered sufficient to trigger the lawyer’s obligation. A
lawyer may resolve a dispute over fees by offering to participate and abide by
the decision of a fee arbitration program. In addition, a lawyer may bring an
action for declaratory judgment pursuant to § 806.04, Wis. Stats. to resolve
a dispute between the lawyer and a client regarding funds held in trust by
the lawyer. The court of appeals suggested employment of that method to
resolve a dispute between a client and a 3rd party over funds held in trust by
the lawyer. See, Riegleman v. Krieg, 2004 WI App 85, 271 Wis. 2d 798, 679
N.w.2d 857.

Additionally, when a lawyer’s fees are subject to final approval by a court,
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such as fees paid to a guardian ad litem or lawyer’s fees in formal probate
matters, objections to disbursements by clients or 3rd party payors are prop-
erly brought before the court having jurisdiction over the matter. A lawyer
should hold disputed funds in trust until such time as the appropriate court

resolves the dispute.
WISCONSIN COMMITTEE COMMENT

Paragraph (b) differs from the Model Rule in requiring that fee and ex-
pense information usually must be communicated to the client in writing,
unless the total cost of representation will be $1000 or less. In instances
when a lawyer has regularly represented a client, any changes in the basis or
rate of the fee or expenses may be communicated in writing to the client by
a proper reference on the periodic billing statement provided to the client
within a reasonable time after the basis or rate of the fee or expenses has been
changed. The communication to the client through the billing statement
should clearly indicate that a change in the basis or rate of the fee or expenses
has occurred along with an indication of the new basis or rate of the fee or
expenses. A lawyer should advise the client at the time of commencement
of representation of the likelihood of a periodic change in the basis or rate of
the fee or expenses that will be charged to the client.

In addition, paragraph (b) differs from the Model Rule in requiring that
the purpose and effect of any retainer or advance fee paid to the lawyer shall
be communicated in writing and that a lawyer shall promptly respond to a
client’s request for information concerning fees and expenses. The lawyer
should inform the client of the purpose and effect of any retainer or advance
fee. Specifically, the lawyer should identify whether any portion, and if so
what portion, of the fee is a retainer. A retainer is a fee that a lawyer charges
the client not for specific services to be performed but to ensure the lawyer’s
availability whenever the client may need legal services. These fees become
the property of the lawyer when received and may not be deposited into the
lawyer’s trust account. In addition, they are subject to SCR 20:1.15 and SCR
20:1.16. Retainers are to be distinguished from an “advanced fee” which is
paid for future services and earned only as services are performed. Advanced
fees are subject to SCR 20:1.5, SCR 20:1.15, and SCR 20:1.16. See also State
Bar of Wis. Comm. on Prof’] Ethics, Formal Op. E-93-4 (1993).
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Paragraph (d) preserves the more explicit statement of limitations on
contingent fees that has been part of Wisconsin law since the original adop-
tion of the Rules of Professional Conduct in the state.

Paragraph (e) differs from the Model Rule in several respects. The division
of a fee “based on” rather than “in proportion to” the services performed clar-
ifies that fee divisions need not consist of a percentage calculation. The rule
also recognizes that lawyers who formerly practiced together may divide a fee
pursuant to a separation or retirement agreement between them. In addition,

the standards governing referral arrangements are made more explicit.

Dispute Over Fees

Arbitration provides an expeditious, inexpensive method for lawyers and
clients to resolve disputes regarding fees. It also avoids litigation that might
further exacerbate the relationship. If a procedure has been established for
resolution of fee disputes, such as an arbitration or mediation procedure es-
tablished by the bar, the lawyer must comply with the procedure when it is
mandatory, and, even when it is voluntary, the lawyer should conscientiously

consider submitting to it. See also ABA Comment [9].

Fee Estimates

Compliance with the following guidelines is a desirable practice: (a) the
lawyer providing to the client, no later than a reasonable time after com-
mencing the representation, a written estimate of the fees that the lawyer
will charge the client as a result of the representation; (b) if, at any time and
from time to time during the course of the representation, the fee estimate
originally provided becomes substantially inaccurate, the lawyer timely pro-
viding a revised written estimate or revised written estimates to the client; (c)
the client accepting the representation following provision of the estimate or
estimates; and (d) the lawyer charging fees reasonably consistent with the

estimate or estimates given.
ABA COMMENT
Reasonableness of Fee and Expenses

[1] Paragraph (a) requires that lawyers charge fees that are reasonable

under the circumstances. The factors specified in (1) through (8) are not ex-
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clusive. Nor will each factor be relevant in each instance. Paragraph (a) also
requires that expenses for which the client will be charged must be reason-
able. A lawyer may seek reimbursement for the cost of services performed
in-house, such as copying, or for other expenses incurred in-house, such as
telephone charges, either by charging a reasonable amount to which the cli-
ent has agreed in advance or by charging an amount that reasonably reflects

the cost incurred by the lawyer.

Basis or Rate of Fee

[2] When the lawyer has regularly represented a client, they ordinarily
will have evolved an understanding concerning the basis or rate of the fee and
the expenses for which the client will be responsible. In a new client-lawyer
relationship, however, an understanding as to fees and expenses must be
promptly established. Generally, it is desirable to furnish the client with at
least a simple memorandum or copy of the lawyer’s customary fee arrange-
ments that states the general nature of the legal services to be provided, the
basis, rate or total amount of the fee and whether and to what extent the
client will be responsible for any costs, expenses or disbursements in the
course of the representation. A written statement concerning the terms of
the engagement reduces the possibility of misunderstanding.

[3] Contingent fees, like any other fees, are subject to the reasonableness
standard of paragraph (a) of this Rule. In determining whether a particular
contingent fee is reasonable, or whether it is reasonable to charge any form of
contingent fee, a lawyer must consider the factors that are relevant under the
circumstances. Applicable law may impose limitations on contingent fees,
such as a ceiling on the percentage allowable, or may require a lawyer to
offer clients an alternative basis for the fee. Applicable law also may apply to
situations other than a contingent fee, for example, government regulations

regarding fees in certain tax matters.

Terms of Payment

[4] A lawyer may require advance payment of a fee, but is obliged to re-
turn any unearned portion. See Rule 1.16(d). A lawyer may accept property
in payment for services, such as an ownership interest in an enterprise, pro-

viding this does not involve acquisition of a proprietary interest in the cause
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of action or subject matter of the litigation contrary to Rule 1.8(i). However,
a fee paid in property instead of money may be subject to the requirements
of Rule 1.8(a) because such fees often have the essential qualities of a business
transaction with the client.

[5] An agreement may not be made whose terms might induce the lawyer
improperly to curtail services for the client or perform them in a way con-
trary to the client’s interest. For example, a lawyer should not enter into an
agreement whereby services are to be provided only up to a stated amount
when it is foreseeable that more extensive services probably will be required,
unless the situation is adequately explained to the client. Otherwise, the cli-
ent might have to bargain for further assistance in the midst of a proceeding
or transaction. However, it is proper to define the extent of services in light
of the client’s ability to pay. A lawyer should not exploit a fee arrangement
based primarily on hourly charges by using wasteful procedures.

Prohibited Contingent Fees

[6] Paragraph (d) prohibits a lawyer from charging a contingent fee in a
domestic relations matter when payment is contingent upon the securing of
a divorce or upon the amount of alimony or support or property settlement
to be obtained. This provision does not preclude a contract for a contingent
fee for legal representation in connection with the recovery of post-judgment
balances due under support, alimony or other financial orders because such

contracts do not implicate the same policy concerns.

Division of Fee

[7] A division of fee is a single billing to a client covering the fee of two or
more lawyers who are not in the same firm. A division of fee facilitates associ-
ation of more than one lawyer in a matter in which neither alone could serve
the client as well, and most often is used when the fee is contingent and the
division is between a referring lawyer and a trial specialist. Paragraph (e) per-
mits the lawyers to divide a fee either on the basis of the proportion of services
they render or if each lawyer assumes responsibility for the representation as
a whole. In addition, the client must agree to the arrangement, including the
share that each lawyer is to receive, and the agreement must be confirmed in
writing. Contingent fee agreements must be in a writing signed by the client

and must otherwise comply with paragraph (c) of this Rule. Joint responsi-
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bility for the representation entails financial and ethical responsibility for the
representation as if the lawyers were associated in a partnership. A lawyer
should only refer a matter to a lawyer whom the referring lawyer reasonably
believes is competent to handle the matter. See Rule 1.1.

[8] Paragraph (e) does not prohibit or regulate division of fees to be re-
ceived in the future for work done when lawyers were previously associated

in a law firm.

Disputes over Fees

[9] If a procedure has been established for resolution of fee disputes, such
as an arbitration or mediation procedure established by the bar, the lawyer
must comply with the procedure when it is mandatory, and, even when it is
voluntary, the lawyer should conscientiously consider submitting to it. Law
may prescribe a procedure for determining a lawyer’s fee, for example, in
representation of an executor or administrator, a class or a person entitled
to a reasonable fee as part of the measure of damages. The lawyer entitled to
such a fee and a lawyer representing another party concerned with the fee
should comply with the prescribed procedure.

SCR 20:1.6 Confidentiality

(a) A lawyer shall not reveal information relating to the representation of
a client unless the client gives informed consent, except for disclosures that
are impliedly authorized in order to carry out the representation, and except
as stated in pars. (b) and (c).

(b) A lawyer shall reveal information relating to the representation of a
client to the extent the lawyer reasonably believes necessary to prevent the
client from committing a criminal or fraudulent act that the lawyer reason-
ably believes is likely to result in death or substantial bodily harm or in sub-
stantial injury to the financial interest or property of another.

(c) A lawyer may reveal information relating to the representation of a
client to the extent the lawyer reasonably believes necessary:

(1) to prevent reasonably likely death or substantial bodily harm;

(2) to prevent, mitigate or rectify substantial injury to the financial inter-
ests or property of another that is reasonably certain to result or has resulted
from the client’s commission of a crime or fraud in furtherance of which the

client has used the lawyer’s services;
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(3) to secure legal advice about the lawyer’s conduct under these rules;

(4) to establish a claim or defense on behalf of the lawyer in a controversy
between the lawyer and the client, to establish a defense to a criminal charge
or civil claim against the lawyer based upon conduct in which the client was
involved, or to respond to allegations in any proceeding concerning the law-
yer’s representation of the client; or

(5) to comply with other law or a court order.

(6) to detect and resolve conflicts of interest, but only if the revealed in-
formation would not compromise the attorney-client privilege or otherwise
prejudice the client.

(d) A lawyer shall make reasonable efforts to prevent the inadvertent or
unauthorized disclosure of, or unauthorized access to, 94 information relat-

ing to the representation of a client.
WISCONSIN COMMITTEE COMMENT

The rule retains in paragraph (b) the mandatory disclosure requirements
that have been a part of the Wisconsin Supreme Court Rules since their initial
adoption. Paragraph (c) differs from its counterpart, Model Rule 1.6(b), as
necessary to take account of the mandatory disclosure requirements in Wis-
consin. The language in paragraph (c)(1) was changed from “reasonably cer-
tain” to “reasonably likely” to comport with sub. (b). Due to substantive and
numbering differences, special care should be taken in consulting the ABA

Comment.
WISCONSIN COMMITTEE COMMENT

Paragraph (c)(6) differs from its counterpart, Model Rule 1.6(b)(7).
Unlike its counterpart, paragraph (c)(6) is not limited to detecting and re-
solving conflicts arising from the lawyer’s change in employment or from
changes in the composition or ownership of a firm. Paragraph (c)(6), like its
counterpart, recognizes that in certain circumstances, lawyers in different
firms may need to disclose limited information to each other to detect and
resolve conflicts of interest. ABA Comment [13] provides examples of those
circumstances. Paragraph (c)(6), unlike its counterpart, also recognizes that

in certain circumstances, lawyers may need to disclose limited information
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to clients and former clients to detect and resolve conflict of interests. Under
those circumstances, any such disclosure should ordinarily include no more
than the identity of the clients or former clients. The disclosure of any in-
formation, to either lawyers in different firms or to other clients or former
clients, is prohibited if it would compromise the attorney-client privilege or
otherwise prejudice the client. ABA Comment [13] provides examples of
when the disclosure of any information would prejudice the client. Lawyers

should err on the side of protecting confidentiality.
ABA COMMENT

[1] This Rule governs the disclosure by a lawyer of information relating to
the representation of a client during the lawyer’s representation of the client.
See Rule 1.18 for the lawyer’s duties with respect to information provided to
the lawyer by a prospective client, Rule 1.9(c)(2) for the lawyer’s duty not to
reveal information relating to the lawyer’s prior representation of a former
client and Rules 1.8(b) and 1.9(c)(1) for the lawyer’s duties with respect to
the use of such information to the disadvantage of clients and former clients.

[2] A fundamental principle in the client-lawyer relationship is that, in
the absence of the client’s informed consent, the lawyer must not reveal in-
formation relating to the representation. See Rule 1.0(e) for the definition
of informed consent. This contributes to the trust that is the hallmark of
the client-lawyer relationship. The client is thereby encouraged to seek legal
assistance and to communicate fully and frankly with the lawyer even as to
embarrassing or legally damaging subject matter. The lawyer needs this infor-
mation to represent the client effectively and, if necessary, to advise the client
to refrain from wrongful conduct. Almost without exception, clients come to
lawyers in order to determine their rights and what is, in the complex of laws
and regulations, deemed to be legal and correct. Based upon experience, law-
yers know that almost all clients follow the advice given, and the law is upheld.

[3] The principle of client-lawyer confidentiality is given effect by related
bodies of law: the attorney-client privilege, the work product doctrine and
the rule of confidentiality established in professional ethics. The attorney-cli-
ent privilege and work-product doctrine apply in judicial and other proceed-
ings in which a lawyer may be called as a witness or otherwise required to

produce evidence concerning a client. The rule of client-lawyer confidenti-
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ality applies in situations other than those where evidence is sought from
the lawyer through compulsion of law. The confidentiality rule, for example,
applies not only to matters communicated in confidence by the client but
also to all information relating to the representation, whatever its source. A
lawyer may not disclose such information except as authorized or required
by the Rules of Professional Conduct or other law. See also Scope.

[4] Paragraph (a) prohibits a lawyer from revealing information relating
to the representation of a client. This prohibition also applies to disclosures
by a lawyer that do not in themselves reveal protected information but could
reasonably lead to the discovery of such information by a third person. A
lawyer’s use of a hypothetical to discuss issues relating to the representation
is permissible so long as there is no reasonable likelihood that the listener will
be able to ascertain the identity of the client or the situation involved.
Authorized Disclosure

[5] Except to the extent that the client’s instructions or special circum-
stances limit that authority, a lawyer is impliedly authorized to make disclo-
sures about a client when appropriate in carrying out the representation. In
some situations, for example, a lawyer may be impliedly authorized to admit
a fact that cannot properly be disputed or to make a disclosure that facilitates
a satisfactory conclusion to a matter. Lawyers in a firm may, in the course
of the firm’s practice, disclose to each other information relating to a client
of the firm, unless the client has instructed that particular information be

confined to specified lawyers.

Disclosure Adverse to Client

[6] Although the public interest is usually best served by a strict rule re-
quiring lawyers to preserve the confidentiality of information relating to the
representation of their clients, the confidentiality rule is subject to limited ex-
ceptions. Paragraph (b)(1) recognizes the overriding value of life and physical
integrity and permits disclosure reasonably necessary to prevent reasonably
certain death or substantial bodily harm. Such harm is reasonably certain to
occur if it will be suffered imminently or if there is a present and substantial
threat that a person will suffer such harm at a later date if the lawyer fails to
take action necessary to eliminate the threat. Thus, a lawyer who knows that a
client has accidentally discharged toxic waste into a town’s water supply may

reveal this information to the authorities if there is a present and substantial
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risk that a person who drinks the water will contract a life-threatening or
debilitating disease and the lawyer’s disclosure is necessary to eliminate the
threat or reduce the number of victims.

[7] Paragraph (b)(2) is a limited exception to the rule of confidentiality
that permits the lawyer to reveal information to the extent necessary to en-
able affected persons or appropriate authorities to prevent the client from
committing a crime or fraud, as defined in Rule 1.0(d), that is reasonably
certain to result in substantial injury to the financial or property interests of
another and in furtherance of which the client has used or is using the law-
yer’s services. Such a serious abuse of the client-lawyer relationship by the cli-
ent forfeits the protection of this Rule. The client can, of course, prevent such
disclosure by refraining from the wrongful conduct. Although paragraph (b)
(2) does not require the lawyer to reveal the client’s misconduct, the lawyer
may not counsel or assist the client in conduct the lawyer knows is criminal
or fraudulent. See Rule 1.2(d). See also Rule 1.16 with respect to the lawyer’s
obligation or right to withdraw from the representation of the client in such
circumstances, and Rule 1.13(c), which permits the lawyer, where the client
is an organization, to reveal information relating to the representation in
limited circumstances.

[8] Paragraph (b)(3) addresses the situation in which the lawyer does
not learn of the client’s crime or fraud until after it has been consummated.
Although the client no longer has the option of preventing disclosure by
refraining from the wrongful conduct, there will be situations in which the
loss suffered by the affected person can be prevented, rectified or mitigated.
In such situations, the lawyer may disclose information relating to the repre-
sentation to the extent necessary to enable the affected persons to prevent or
mitigate reasonably certain losses or to attempt to recoup their losses. Para-
graph (b)(3) does not apply when a person who has committed a crime or
fraud thereafter employs a lawyer for representation concerning that offense.

[9] A lawyer’s confidentiality obligations do not preclude a lawyer from
securing confidential legal advice about the lawyer’s personal responsibility
to comply with these Rules. In most situations, disclosing information to
secure such advice will be impliedly authorized for the lawyer to carry out the
representation. Even when the disclosure is not impliedly authorized, para-
graph (b)(4) permits such disclosure because of the importance of a lawyer’s

compliance with the Rules of Professional Conduct.
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[10] Where a legal claim or disciplinary charge alleges complicity of the
lawyer in a client’s conduct or other misconduct of the lawyer involving rep-
resentation of the client, the lawyer may respond to the extent the lawyer
reasonably believes necessary to establish a defense. The same is true with
respect to a claim involving the conduct or representation of a former client.
Such a charge can arise in a civil, criminal, disciplinary or other proceeding
and can be based on a wrong allegedly committed by the lawyer against the
client or on a wrong alleged by a third person, for example, a person claiming
to have been defrauded by the lawyer and client acting together. The lawyer’s
right to respond arises when an assertion of such complicity has been made.
Paragraph (b)(5) does not require the lawyer to await the commencement of
an action or proceeding that charges such complicity, so that the defense may
be established by responding directly to a third party who has made such an
assertion. The right to defend also applies, of course, where a proceeding has
been commenced.

[11] A lawyer entitled to a fee is permitted by paragraph (b)(5) to prove
the services rendered in an action to collect it. This aspect of the Rule ex-
presses the principle that the beneficiary of a fiduciary relationship may not
exploit it to the detriment of the fiduciary.

[12] Other law may require that a lawyer disclose information about a
client. Whether such a law supersedes Rule 1.6 is a question of law beyond
the scope of these Rules. When disclosure of information relating to the rep-
resentation appears to be required by other law, the lawyer must discuss the
matter with the client to the extent required by Rule 1.4. If, however, the other
law supersedes this Rule and requires disclosure, paragraph (b)(6) permits the

lawyer to make such disclosures as are necessary to comply with the law.

Acting Competently to Preserve Confidentiality

[13] Paragraph (b)(7) recognizes that lawyers in different firms may need
to disclose limited information to each other to detect and resolve conflicts
of interest, such as when a lawyer is considering an association with another
firm, two or more firms are considering a merger, or a lawyer is consider-
ing the purchase of a law practice. See Rule 1.17, Comment [7]. Under these
circumstances, lawyers and law firms are permitted to disclose limited infor-
mation, but only once substantive discussions regarding the new relationship

have occurred. Any such disclosure should ordinarily include no more than
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the identity of the persons and entities involved in a matter, a brief summary
of the general issues involved, and information about whether the matter has
terminated. Even this limited information, however, should be disclosed only
to the extent reasonably necessary to detect and resolve conflicts of interest
that might arise from the possible new relationship. Moreover, the disclosure
of any information is prohibited if it would compromise the attorneyclient
privilege or otherwise prejudice the client (e.g., the fact that a corporate client
is seeking advice on a corporate takeover that has not been publicly announced;
that a person has consulted a lawyer about the possibility of divorce before
the person’s intentions are known to the person’s spouse; or that a person has
consulted a lawyer about a criminal investigation that has not led to a public
charge). Under those circumstances, paragraph (a) prohibits disclosure unless
the client or former client gives informed consent. A lawyer’s fiduciary duty
to the lawyer’s firm may also govern a lawyer’s conduct when exploring an
association with another firm and is beyond the scope of these Rules.

[14] Any information disclosed pursuant to paragraph (b)(7) may be used
or further disclosed only to the extent necessary to detect and resolve conflicts
of interest. Paragraph (b)(7) does not restrict the use of information acquired
by means independent of any disclosure pursuant to paragraph (b)(7). Para-
graph (b)(7) also does not affect the disclosure of information within a law firm
when the disclosure is otherwise authorized, see Comment [5], such as when
a lawyer in a firm discloses information to another lawyer in the same firm
to detect and resolve conflicts of interest that could arise in connection with
undertaking a new representation.

[15] A lawyer may be ordered to reveal information relating to the repre-
sentation of a client by a court or by another tribunal or governmental entity
claiming authority pursuant to other law to compel the disclosure. Absent in-
formed consent of the client to do otherwise, the lawyer should assert on behalf
of the client all nonfrivolous claims that the order is not authorized by other
law or that the information sought is protected against disclosure by the attor-
ney-client privilege or other applicable law. In the event of an adverse ruling,
the lawyer must consult with the client about the possibility of appeal to the
extent required by Rule 1.4. Unless review is sought, however, paragraph (b)
(6) permits the lawyer to comply with the court’s order.

[16] Paragraph (b) permits disclosure only to the extent the lawyer rea-

sonably believes the disclosure is necessary to accomplish one of the purposes
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specified. Where practicable, the lawyer should first seek to persuade the client
to take suitable action to obviate the need for disclosure. In any case, a dis-
closure adverse to the client’s interest should be no greater than the lawyer
reasonably believes necessary to accomplish the purpose. If the disclosure will
be made in connection with a judicial proceeding, the disclosure should be
made in a manner that limits access to the information to the tribunal or other
persons having a need to know it and appropriate protective orders or other
arrangements should be sought by the lawyer to the fullest extent practicable.

[17] Paragraph (b) permits but does not require the disclosure of informa-
tion relating to a client’s representation to accomplish the purposes specified
in paragraphs (b)(1) through (b)(6). In exercising the discretion conferred by
this Rule, the lawyer may consider such factors as the nature of the lawyer’s
relationship with the client and with those who might be injured by the client,
the lawyer’s own involvement in the transaction and factors that may extenuate
the conduct in question. A lawyer’s decision not to disclose as permitted by
paragraph (b) does not violate this Rule. Disclosure may be required, however,
by other Rules. Some Rules require disclosure only if such disclosure would
be permitted by paragraph (b). See Rules 1.2(d), 4.1(b), 8.1, and 8.3. Rule 3.3,
on the other hand, requires disclosure in some circumstances regardless of
whether such disclosure is permitted by this Rule. See Rule 3.3(c).

[18] Paragraph (c) requires a lawyer to act competently to safeguard infor-
mation relating to the representation of a client against unauthorized access by
third parties and against inadvertent or unauthorized disclosure by the lawyer
or other persons who are participating in the representation of the client or
who are subject to the lawyer’s supervision. See Rules 1.1, 5.1, and 5.3. The
unauthorized access to, or the inadvertent or unauthorized disclosure of; infor-
mation relating to the representation of a client does not constitute a violation
of paragraph (c) if the lawyer has made reasonable efforts to prevent the access
or disclosure. Factors to be considered in determining the reasonableness of
the lawyer’s efforts include, but are not limited to, the sensitivity of the infor-
mation, the likelihood of disclosure if additional safeguards are not employed,
the cost of employing additional safeguards, the difficulty of implementing the
safeguards, and the extent to which the safeguards adversely affect the law-
yer’s ability to represent clients (e.g., by making a device or important piece of
software excessively difficult to use). A client may require the lawyer to imple-

ment special security measures not required by this Rule or may give informed
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consent to forgo security measures that would otherwise be required by this
Rule. Whether a lawyer may be required to take additional steps to safeguard
a client’s information in order to comply with other law, such as state and
federal laws that govern data privacy or that impose notification requirements
upon the loss of, or unauthorized access to, electronic information, is beyond
the scope of these Rules. For a lawyer’s duties when sharing information with
nonlawyers outside the lawyer’s own firm, see Rule 5.3, Comments [3]-[4].
[19] When transmitting a communication that includes information relat-
ing to the representation of a client, the lawyer must take reasonable precau-
tions to prevent the information from coming into the hands of unintended
recipients. This duty, however, does not require that the lawyer use special
security measures if the method of communication affords a reasonable ex-
pectation of privacy. Special circumstances, however, may warrant special
precautions. Factors to be considered in determining the reasonableness of the
lawyer’s expectation of confidentiality include the sensitivity of the information
and the extent to which the privacy of the communication is protected by law
or by a confidentiality agreement. A client may require the lawyer to imple-
ment special security measures not required by this Rule or may give informed
consent to the use of a means of communication that would otherwise be pro-
hibited by this Rule. Whether a lawyer may be required to take additional steps
in order to comply with other law, such as state and federal laws that govern

data privacy, is beyond the scope of these Rules.

Former Client
[20] The duty of confidentiality continues after the client-lawyer relation-
ship has terminated. See Rule 1.9(c)(2). See Rule 1.9(¢c)(1) for the prohibition

against using such information to the disadvantage of the former client.

SCR 20:1.7 Conflicts of interest current clients

(a) Except as provided in par. (b), a lawyer shall not represent a client if
the representation involves a concurrent conflict of interest. A concurrent
conflict of interest exists if:

(1) the representation of one client will be directly adverse to another
client; or

(2) there is a significant risk that the representation of one or more clients

will be materially limited by the lawyer’s responsibilities to another client, a
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former client or a third person or by a personal interest of the lawyer.

(b) Notwithstanding the existence of a concurrent conflict of interest
under par. (a), a lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to provide
competent and diligent representation to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by one
client against another client represented by the lawyer in the same litigation
or other proceeding before a tribunal; and

(4) each affected client gives informed consent, confirmed in a writing

signed by the client.
WISCONSIN COMMENT

The Wisconsin Supreme Court Rule differs from the Model Rule in re-

quiring informed consent to be confirmed in a writing “signed by the client.”
ABA COMMENT

General Principles

[1] Loyalty and independent judgment are essential elements in the law-
yer’s relationship to a client. Concurrent conflicts of interest can arise from
the lawyer’s responsibilities to another client, a former client or a third per-
son or from the lawyer’s own interests. For specific Rules regarding certain
concurrent conflicts of interest, see Rule 1.8. For former client conflicts of
interest, see Rule 1.9. For conflicts of interest involving prospective clients,
see Rule 1.18. For definitions of “informed consent” and “confirmed in writ-
ing,” see Rule 1.0(e) and (b).

[2] Resolution of a conflict of interest problem under this Rule requires
the lawyer to: (1) clearly identify the client or clients; (2) determine whether
a conflict of interest exists; (3) decide whether the representation may be
undertaken despite the existence of a conflict, i.e., whether the conflict is
consentable; and (4) if so, consult with the clients affected under paragraph
(a) and obtain their informed consent, confirmed in writing. The clients
affected under paragraph (a) include both of the clients referred to in para-

graph (a)(1) and the one or more clients whose representation might be
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materially limited under paragraph (a)(2).

[3] A conflict of interest may exist before representation is undertaken, in
which event the representation must be declined, unless the lawyer obtains
the informed consent of each client under the conditions of paragraph (b).
To determine whether a conflict of interest exists, a lawyer should adopt rea-
sonable procedures, appropriate for the size and type of firm and practice,
to determine in both litigation and non-litigation matters the persons and
issues involved. See also Comment to Rule 5.1. Ignorance caused by a failure
to institute such procedures will not excuse a lawyer’s violation of this Rule.
As to whether a client-lawyer relationship exists or, having once been estab-
lished, is continuing, see Comment to Rule 1.3 and Scope.

[4] If a conflict arises after representation has been undertaken, the law-
yer ordinarily must withdraw from the representation, unless the lawyer has
obtained the informed consent of the client under the conditions of para-
graph (b). See Rule 1.16. Where more than one client is involved, whether the
lawyer may continue to represent any of the clients is determined both by the
lawyer’s ability to comply with duties owed to the former client and by the
lawyer’s ability to represent adequately the remaining client or clients, given
the lawyer’s duties to the former client. See Rule 1.9. See also Comments [5]
and [29].

[5] Unforeseeable developments, such as changes in corporate and other
organizational affiliations or the addition or realignment of parties in lit-
igation, might create conflicts in the midst of a representation, as when a
company sued by the lawyer on behalf of one client is bought by another
client represented by the lawyer in an unrelated matter. Depending on the
circumstances, the lawyer may have the option to withdraw from one of the
representations in order to avoid the conflict. The lawyer must seek court
approval where necessary and take steps to minimize harm to the clients. See
Rule 1.16. The lawyer must continue to protect the confidences of the client

from whose representation the lawyer has withdrawn. See Rule 1.9(c).

Identifying Conflicts of Interest: Directly Adverse

[6] Loyalty to a current client prohibits undertaking representation di-
rectly adverse to that client without that client’s informed consent. Thus,
absent consent, a lawyer may not act as an advocate in one matter against a

person the lawyer represents in some other matter, even when the matters
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are wholly unrelated. The client as to whom the representation is directly ad-
verse is likely to feel betrayed, and the resulting damage to the client-lawyer
relationship is likely to impair the lawyer’s ability to represent the client ef-
fectively. In addition, the client on whose behalf the adverse representation is
undertaken reasonably may fear that the lawyer will pursue that client’s case
less effectively out of deference to the other client, i.e., that the representation
may be materially limited by the lawyer’s interest in retaining the current cli-
ent. Similarly, a directly adverse conflict may arise when a lawyer is required
to cross-examine a client who appears as a witness in a lawsuit involving
another client, as when the testimony will be damaging to the client who is
represented in the lawsuit. On the other hand, simultaneous representation
in unrelated matters of clients whose interests are only economically adverse,
such as representation of competing economic enterprises in unrelated liti-
gation, does not ordinarily constitute a conflict of interest and thus may not
require consent of the respective clients.

[7] Directly adverse conflicts can also arise in transactional matters. For
example, if a lawyer is asked to represent the seller of a business in negotia-
tions with a buyer represented by the lawyer, not in the same transaction but
in another, unrelated matter, the lawyer could not undertake the representa-

tion without the informed consent of each client.

Identifying Conflicts of Interest: Material Limitation

[8] Even where there is no direct adverseness, a conflict of interest exists
if there is a significant risk that a lawyer’s ability to consider, recommend or
carry out an appropriate course of action for the client will be materially lim-
ited as a result of the lawyer’s other responsibilities or interests. For example,
alawyer asked to represent several individuals seeking to form a joint venture
is likely to be materially limited in the lawyer’s ability to recommend or advo-
cate all possible positions that each might take because of the lawyer’s duty of
loyalty to the others. The conflict in effect forecloses alternatives that would
otherwise be available to the client. The mere possibility of subsequent harm
does not itself require disclosure and consent. The critical questions are the
likelihood that a difference in interests will eventuate and, if it does, whether
it will materially interfere with the lawyer’s independent professional judg-
ment in considering alternatives or foreclose courses of action that reason-
ably should be pursued on behalf of the client.
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Lawyer’s Responsibilities to Former Clients and Other Third Persons

[9] In addition to conflicts with other current clients, a lawyer’s duties
of loyalty and independence may be materially limited by responsibilities
to former clients under Rule 1.9 or by the lawyer’s responsibilities to other
persons, such as fiduciary duties arising from a lawyer’s service as a trustee,

executor or corporate director.

Personal Interest Conflicts

[10] The lawyer’s own interests should not be permitted to have an ad-
verse effect on representation of a client. For example, if the probity of a law-
yer’s own conduct in a transaction is in serious question, it may be difficult
or impossible for the lawyer to give a client detached advice. Similarly, when
a lawyer has discussions concerning possible employment with an opponent
of the lawyer’s client, or with a law firm representing the opponent, such
discussions could materially limit the lawyer’s representation of the client. In
addition, a lawyer may not allow related business interests to affect represen-
tation, for example, by referring clients to an enterprise in which the lawyer
has an undisclosed financial interest. See Rule 1.8 for specific Rules pertain-
ing to a number of personal interest conflicts, including business transactions
with clients. See also Rule 1.10 (personal interest conflicts under Rule 1.7
ordinarily are not imputed to other lawyers in a law firm).

[11] When lawyers representing different clients in the same matter or in
substantially related matters are closely related by blood or marriage, there
may be a significant risk that client confidences will be revealed and that
the lawyer’s family relationship will interfere with both loyalty and indepen-
dent professional judgment. As a result, each client is entitled to know of the
existence and implications of the relationship between the lawyers before
the lawyer agrees to undertake the representation. Thus, a lawyer related to
another lawyer, e.g., as parent, child, sibling or spouse, ordinarily may not
represent a client in a matter where that lawyer is representing another party,
unless each client gives informed consent. The disqualification arising from
a close family relationship is personal and ordinarily is not imputed to mem-
bers of firms with whom the lawyers are associated. See Rule 1.10.

[12] A lawyer is prohibited from engaging in sexual relationships with a
client unless the sexual relationship predates the formation of the client-law-
yer relationship. See Rule 1.8(j).

153



Interest of Person Paying for a Lawyer’s Service

[13] A lawyer may be paid from a source other than the client, including
a co-client, if the client is informed of that fact and consents and the ar-
rangement does not compromise the lawyer’s duty of loyalty or independent
judgment to the client. See Rule 1.8(f). If acceptance of the payment from
any other source presents a significant risk that the lawyer’s representation
of the client will be materially limited by the lawyer’s own interest in accom-
modating the person paying the lawyer’s fee or by the lawyer’s responsibili-
ties to a payer who is also a co-client, then the lawyer must comply with the
requirements of paragraph (b) before accepting the representation, including
determining whether the conflict is consentable and, if so, that the client has

adequate information about the material risks of the representation.

Prohibited Representations

[14] Ordinarily, clients may consent to representation notwithstanding
a conflict. However, as indicated in paragraph (b), some conflicts are non-
consentable, meaning that the lawyer involved cannot properly ask for such
agreement or provide representation on the basis of the client’s consent.
When the lawyer is representing more than one client, the question of con-
sentability must be resolved as to each client.

[15] Consentability is typically determined by considering whether the
interests of the clients will be adequately protected if the clients are permitted
to give their informed consent to representation burdened by a conflict of
interest. Thus, under paragraph (b)(1), representation is prohibited if in the
circumstances the lawyer cannot reasonably conclude that the lawyer will be
able to provide competent and diligent representation. See Rule 1.1 (compe-
tence) and Rule 1.3 (diligence).

[16] Paragraph (b)(2) describes conflicts that are nonconsentable be-
cause the representation is prohibited by applicable law. For example, in
some states substantive law provides that the same lawyer may not repre-
sent more than one defendant in a capital case, even with the consent of
the clients, and under federal criminal statutes certain representations by a
former government lawyer are prohibited, despite the informed consent of
the former client. In addition, decisional law in some states limits the abil-
ity of a governmental client, such as a municipality, to consent to a conflict

of interest.
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[17] Paragraph (b)(3) describes conflicts that are nonconsentable be-
cause of the institutional interest in vigorous development of each client’s
position when the clients are aligned directly against each other in the same
litigation or other proceeding before a tribunal. Whether clients are aligned
directly against each other within the meaning of this paragraph requires
examination of the context of the proceeding. Although this paragraph does
not preclude a lawyer’s multiple representation of adverse parties to a medi-
ation (because mediation is not a proceeding before a “tribunal” under Rule
1.0(m)), such representation may be precluded by paragraph (b)(1).

Informed Consent

[18] Informed consent requires that each affected client be aware of the
relevant circumstances and of the material and reasonably foreseeable ways
that the conflict could have adverse effects on the interests of that client. See
Rule 1.0(e) (informed consent). The information required depends on the
nature of the conflict and the nature of the risks involved. When representa-
tion of multiple clients in a single matter is undertaken, the information must
include the implications of the common representation, including possible
effects on loyalty, confidentiality and the attorney-client privilege and the ad-
vantages and risks involved. See Comments [30] and [31] (effect of common
representation on confidentiality).

[19] Under some circumstances it may be impossible to make the disclo-
sure necessary to obtain consent. For example, when the lawyer represents
different clients in related matters and one of the clients refuses to consent
to the disclosure necessary to permit the other client to make an informed
decision, the lawyer cannot properly ask the latter to consent. In some cases
the alternative to common representation can be that each party may have
to obtain separate representation with the possibility of incurring additional
costs. These costs, along with the benefits of securing separate representa-
tion, are factors that may be considered by the affected client in determining

whether common representation is in the client’s interests.

Consent Confirmed in Writing
[20] Paragraph (b) requires the lawyer to obtain the informed consent
of the client, confirmed in writing. Such a writing may consist of a docu-

ment executed by the client or one that the lawyer promptly records and
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transmits to the client following an oral consent. See Rule 1.0(b). See also
Rule 1.0(n) (writing includes electronic transmission). If it is not feasible
to obtain or transmit the writing at the time the client gives informed con-
sent, then the lawyer must obtain or transmit it within a reasonable time
thereafter. See Rule 1.0(b). The requirement of a writing does not supplant
the need in most cases for the lawyer to talk with the client, to explain the
risks and advantages, if any, of representation burdened with a conflict of
interest, as well as reasonably available alternatives, and to afford the client
a reasonable opportunity to consider the risks and alternatives and to raise
questions and concerns. Rather, the writing is required in order to impress
upon clients the seriousness of the decision the client is being asked to
make and to avoid disputes or ambiguities that might later occur in the

absence of a writing.

Revoking Consent

[21] A client who has given consent to a conflict may revoke the consent
and, like any other client, may terminate the lawyer’s representation at any
time. Whether revoking consent to the client’s own representation precludes
the lawyer from continuing to represent other clients depends on the cir-
cumstances, including the nature of the conflict, whether the client revoked
consent because of a material change in circumstances, the reasonable expec-
tations of the other client and whether material detriment to the other clients

or the lawyer would result.

Consent to Future Conflict

[22] Whether a lawyer may properly request a client to waive conflicts
that might arise in the future is subject to the test of paragraph (b). The effec-
tiveness of such waivers is generally determined by the extent to which the
client reasonably understands the material risks that the waiver entails. The
more comprehensive the explanation of the types of future representations
that might arise and the actual and reasonably foreseeable adverse conse-
quences of those representations, the greater the likelihood that the client
will have the requisite understanding. Thus, if the client agrees to consent to
a particular type of conflict with which the client is already familiar, then the
consent ordinarily will be effective with regard to that type of conflict. If the

consent is general and open-ended, then the consent ordinarily will be inef-
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fective, because it is not reasonably likely that the client will have understood
the material risks involved. On the other hand, if the client is an experienced
user of the legal services involved and is reasonably informed regarding the
risk that a conflict may arise, such consent is more likely to be effective, par-
ticularly if, e.g., the client is independently represented by other counsel in
giving consent and the consent is limited to future conflicts unrelated to the
subject of the representation. In any case, advance consent cannot be effective
if the circumstances that materialize in the future are such as would make the

conflict nonconsentable under paragraph (b).

Conflicts in Litigation

[23] Paragraph (b)(3) prohibits representation of opposing parties in the
same litigation, regardless of the clients’ consent. On the other hand, simul-
taneous representation of parties whose interests in litigation may conflict,
such as co-plaintiffs or co-defendants, is governed by paragraph (a)(2). A
conflict may exist by reason of substantial discrepancy in the parties’ testi-
mony, incompatibility in positions in relation to an opposing party or the fact
that there are substantially different possibilities of settlement of the claims or
liabilities in question. Such conflicts can arise in criminal cases as well as civil.
The potential for conflict of interest in representing multiple defendants in a
criminal case is so grave that ordinarily a lawyer should decline to represent
more than one codefendant. On the other hand, common representation of
persons having similar interests in civil litigation is proper if the require-
ments of paragraph (b) are met.

[24] Ordinarily a lawyer may take inconsistent legal positions in different
tribunals at different times on behalf of different clients. The mere fact that
advocating a legal position on behalf of one client might create precedent
adverse to the interests of a client represented by the lawyer in an unrelated
matter does not create a conflict of interest. A conflict of interest exists, how-
ever, if there is a significant risk that a lawyer’s action on behalf of one client
will materially limit the lawyer’s effectiveness in representing another client
in a different case; for example, when a decision favoring one client will cre-
ate a precedent likely to seriously weaken the position taken on behalf of the
other client. Factors relevant in determining whether the clients need to be
advised of the risk include: where the cases are pending, whether the issue is

substantive or procedural, the temporal relationship between the matters, the
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significance of the issue to the immediate and long-term interests of the cli-
ents involved and the clients’ reasonable expectations in retaining the lawyer.
If there is significant risk of material limitation, then absent informed con-
sent of the affected clients, the lawyer must refuse one of the representations
or withdraw from one or both matters.

[25] When a lawyer represents or seeks to represent a class of plaintiffs
or defendants in a class-action lawsuit, unnamed members of the class are
ordinarily not considered to be clients of the lawyer for purposes of applying
paragraph (a)(1) of this Rule. Thus, the lawyer does not typically need to get
the consent of such a person before representing a client suing the person in
an unrelated matter. Similarly, a lawyer seeking to represent an opponent in
a class action does not typically need the consent of an unnamed member of

the class whom the lawyer represents in an unrelated matter.

Nonlitigation Conflicts

[26] Conflicts of interest under paragraphs (a)(1) and (a)(2) arise in
contexts other than litigation. For a discussion of directly adverse conflicts
in transactional matters, see Comment [7]. Relevant factors in determining
whether there is significant potential for material limitation include the du-
ration and intimacy of the lawyer’s relationship with the client or clients
involved, the functions being performed by the lawyer, the likelihood that
disagreements will arise and the likely prejudice to the client from the con-
flict. The question is often one of proximity and degree. See Comment [8].

[27] For example, conflict questions may arise in estate planning and estate
administration. A lawyer may be called upon to prepare wills for several family
members, such as husband and wife, and, depending upon the circumstances,
a conflict of interest may be present. In estate administration the identity of the
client may be unclear under the law of a particular jurisdiction. Under one view,
the client is the fiduciary; under another view the client is the estate or trust,
including its beneficiaries. In order to comply with conflict of interest rules, the
lawyer should make clear the lawyer’s relationship to the parties involved.

[28] Whether a conflict is consentable depends on the circumstances. For
example, a lawyer may not represent multiple parties to a negotiation whose
interests are fundamentally antagonistic to each other, but common repre-
sentation is permissible where the clients are generally aligned in interest

even though there is some difference in interest among them. Thus, a lawyer
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may seek to establish or adjust a relationship between clients on an amica-
ble and mutually advantageous basis; for example, in helping to organize a
business in which two or more clients are entrepreneurs, working out the
financial reorganization of an enterprise in which two or more clients have
an interest or arranging a property distribution in settlement of an estate. The
lawyer seeks to resolve potentially adverse interests by developing the parties’
mutual interests. Otherwise, each party might have to obtain separate repre-
sentation, with the possibility of incurring additional cost, complication or
even litigation. Given these and other relevant factors, the clients may prefer

that the lawyer act for all of them.

Special Considerations in Common Representation

[29] In considering whether to represent multiple clients in the same
matter, a lawyer should be mindful that if the common representation fails
because the potentially adverse interests cannot be reconciled, the result can
be additional cost, embarrassment and recrimination. Ordinarily, the lawyer
will be forced to withdraw from representing all of the clients if the common
representation fails. In some situations, the risk of failure is so great that
multiple representation is plainly impossible. For example, a lawyer cannot
undertake common representation of clients where contentious litigation or
negotiations between them are imminent or contemplated. Moreover, be-
cause the lawyer is required to be impartial between commonly represented
clients, representation of multiple clients is improper when it is unlikely that
impartiality can be maintained. Generally, if the relationship between the
parties has already assumed antagonism, the possibility that the clients’ in-
terests can be adequately served by common representation is not very good.
Other relevant factors are whether the lawyer subsequently will represent
both parties on a continuing basis and whether the situation involves creating
or terminating a relationship between the parties.

[30] A particularly important factor in determining the appropriateness
of common representation is the effect on client-lawyer confidentiality and
the attorney-client privilege. With regard to the attorney-client privilege, the
prevailing Rule is that, as between commonly represented clients, the privi-
lege does not attach. Hence, it must be assumed that if litigation eventuates
between the clients, the privilege will not protect any such communications,

and the clients should be so advised.
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[31] As to the duty of confidentiality, continued common representation
will almost certainly be inadequate if one client asks the lawyer not to dis-
close to the other client information relevant to the common representation.
This is so because the lawyer has an equal duty of loyalty to each client, and
each client has the right to be informed of anything bearing on the repre-
sentation that might affect that client’s interests and the right to expect that
the lawyer will use that information to that client’s benefit. See Rule 1.4. The
lawyer should, at the outset of the common representation and as part of the
process of obtaining each client’s informed consent, advise each client that
information will be shared and that the lawyer will have to withdraw if one
client decides that some matter material to the representation should be kept
from the other. In limited circumstances, it may be appropriate for the lawyer
to proceed with the representation when the clients have agreed, after being
properly informed, that the lawyer will keep certain information confidential.
For example, the lawyer may reasonably conclude that failure to disclose one
client’s trade secrets to another client will not adversely affect representation
involving a joint venture between the clients and agree to keep that informa-
tion confidential with the informed consent of both clients.

[32] When seeking to establish or adjust a relationship between clients,
the lawyer should make clear that the lawyer’s role is not that of partisanship
normally expected in other circumstances and, thus, that the clients may be
required to assume greater responsibility for decisions than when each client
is separately represented. Any limitations on the scope of the representation
made necessary as a result of the common representation should be fully
explained to the clients at the outset of the representation. See Rule 1.2(c).

[33] Subject to the above limitations, each client in the common repre-
sentation has the right to loyal and diligent representation and the protection
of Rule 1.9 concerning the obligations to a former client. The client also has

the right to discharge the lawyer as stated in Rule 1.16.

Organizational Clients

[34] A lawyer who represents a corporation or other organization does
not, by virtue of that representation, necessarily represent any constituent or
affiliated organization, such as a parent or subsidiary. See Rule 1.13(a). Thus,
the lawyer for an organization is not barred from accepting representation

adverse to an affiliate in an unrelated matter, unless the circumstances are
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such that the affiliate should also be considered a client of the lawyer, there
is an understanding between the lawyer and the organizational client that
the lawyer will avoid representation adverse to the client’s affiliates, or the
lawyer’s obligations to either the organizational client or the new client are
likely to limit materially the lawyer’s representation of the other client.

[35] A lawyer for a corporation or other organization who is also a mem-
ber of its board of directors should determine whether the responsibilities of
the two roles may conflict. The lawyer may be called on to advise the corpo-
ration in matters involving actions of the directors. Consideration should be
given to the frequency with which such situations may arise, the potential in-
tensity of the conflict, the effect of the lawyer’s resignation from the board and
the possibility of the corporation’s obtaining legal advice from another lawyer
in such situations. If there is material risk that the dual role will compromise
the lawyer’s independence of professional judgment, the lawyer should not
serve as a director or should cease to act as the corporation’s lawyer when
conflicts of interest arise. The lawyer should advise the other members of the
board that in some circumstances matters discussed at board meetings while
the lawyer is present in the capacity of director might not be protected by
the attorney-client privilege and that conflict of interest considerations might
require the lawyer’s recusal as a director or might require the lawyer and the

lawyer’s firm to decline representation of the corporation in a matter.

SCR 20:1.8 Conflict of interest: prohibited transactions

(a) A lawyer shall not enter into a business transaction with a client or
knowingly acquire an ownership, possessory, security or other pecuniary in-
terest adverse to a client unless:

(1) the transaction and terms on which the lawyer acquires the interest
are fair and reasonable to the client and are fully disclosed and transmitted
in writing in a manner that can be reasonably understood by the client;

(2) the client is advised in writing of the desirability of seeking and is
given a reasonable opportunity to seek the advice of independent legal coun-
sel on the transaction; and

(3) the client gives informed consent, in a writing signed by the client, to
the essential terms of the transaction and the lawyer’s role in the transaction,
including whether the lawyer is representing the client in the transaction.

(b) A lawyer shall not use information relating to representation of a cli-
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ent to the disadvantage of the client unless the client gives informed consent,
except as permitted or required by these rules.

(c) A lawyer shall not solicit any substantial gift from a client, including
a testamentary gift, nor prepare an instrument giving the lawyer or a person
related to the lawyer any substantial gift from a client, including a testamen-
tary gift, except where (1) the client is related to the donee, (2) the donee is a
natural object of the bounty of the client, (3) there is no reasonable ground
to anticipate a contest, or a claim of undue influence or for the public to
lose confidence in the integrity of the bar, and (4) the amount of the gift or
bequest is reasonable and natural under the circumstances. For purposes of
this paragraph, related persons include a spouse, child, grandchild, parent,
grandparent or other relative or individual with whom the lawyer or the cli-
ent maintains a close, familial relationship.

(d) Prior to the conclusion of representation of a client, a lawyer shall not
make or negotiate an agreement giving the lawyer literary or media rights to
a portrayal or account based in substantial part on information relating to
the representation.

(e) A lawyer shall not provide financial assistance to a client in connec-
tion with pending or contemplated litigation, except that:

(1) a lawyer may advance court costs and expenses of litigation, the re-
payment of which may be contingent on the outcome of the matter; and

(2) a lawyer representing an indigent client may pay court costs and ex-
penses of litigation on behalf of the client.

(f) A lawyer shall not accept compensation for representing a client from
one other than the client unless:

(1) the client gives informed consent or the attorney is appointed at govern-
ment expense; provided that no further consent or consultation need be given
if the client has given consent pursuant to the terms of an agreement or policy
requiring an organization or insurer to retain counsel on the client’s behalf;

(2) there is no interference with the lawyer’s independence of profes-
sional judgment or with the client-lawyer relationship; and

(3) information relating to representation of a client is protected as re-
quired by SCR 20:1.6.

(g) A lawyer who represents two or more clients shall not participate in
making an aggregate settlement of the claims of or against the clients, orin a

criminal case an aggregated agreement as to guilty or nolo contendere pleas,
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unless each client gives informed consent, in a writing signed by the client.
The lawyer’s disclosure shall include the existence and nature of all the claims
or pleas involved and of the participation of each person in the settlement.

(h) A lawyer shall not:

(1) make an agreement prospectively limiting the lawyer’s liability to a
client for malpractice unless the client is independently represented in mak-
ing the agreement; or

(2) settle a claim or potential claim for such liability with an unrepre-
sented client or former client unless that person is advised in writing of the
desirability of seeking and is given a reasonable opportunity to seek the ad-
vice of independent legal counsel in connection therewith; or

(3) make an agreement limiting the client’s right to report the lawyer’s
conduct to disciplinary authorities.

(i) A lawyer shall not acquire a proprietary interest in the cause of action
or subject matter of litigation the lawyer is conducting for a client, except that
the lawyer may:

(1) acquire a lien authorized by law to secure the lawyer’s fee or expenses;
and

(2) contract with a client for a reasonable contingent fee in a civil case.

(j) A lawyer shall not have sexual relations with a current client unless a
consensual sexual relationship existed between them when the client-lawyer
relationship commenced.

(1) In this paragraph, “sexual relations” means sexual intercourse or any
other intentional touching of the intimate parts of a person or causing the
person to touch the intimate parts of the lawyer.

(2) When the client is an organization, a lawyer for the organization
(whether inside counsel or outside counsel) shall not have sexual relations
with a constituent of the organization who supervises, directs or regularly
consults with that lawyer concerning the organization’s legal matters.

(k) While lawyers are associated in a firm, a prohibition in the foregoing

pars. (a) through (i) that applies to any one of them shall apply to all of them.
WISCONSIN COMMENT

This rule differs from the Model Rule in four respects. Paragraph (c) in-
corporates the decisions in State v. Collentine, 39 Wis. 2d 325, 159 N.W.2d

163



50 (1968), and State v. Beaudry, 53 Wis. 2d 148, 191 N.W.2d 842 (1971).
Paragraph (f) adds a reference to an attorney retained at government expense
and retains the “insurance defense” exception from prior Wisconsin law. But
see SCR 20:1.2(e). Paragraph (h) prohibits a lawyer from making an agree-
ment limiting the client’s right to report the lawyer’s conduct to disciplinary
authorities. Paragraph (j)(2) includes language from ABA Comment [19].

WISCONSIN COMMENT

ABA Comment [8] states that Model Rule 1.8 “does not prohibit a lawyer
from seeking to have the lawyer or partner or associate of the lawyer named
as executor of the client’s estate or to another potentially lucrative fiduciary
position.” This language is inconsistent with SCR 20:7.3(e), which prohibits a
lawyer, at his or her instance, from drafting legal documents, such as wills or
trust instruments, which require or imply that the lawyer’s services be used
in relation to that document. For this reason, ABA Comment [8] is inappli-

cable.
ABA COMMENT

Business Transactions Between Client and Lawyer

[1] A lawyer’s legal skill and training, together with the relationship of
trust and confidence between lawyer and client, create the possibility of over-
reaching when the lawyer participates in a business, property or financial
transaction with a client, for example, a loan or sales transaction or a lawyer
investment on behalf of a client. The requirements of paragraph (a) must be
met even when the transaction is not closely related to the subject matter of
the representation, as when a lawyer drafting a will for a client learns that
the client needs money for unrelated expenses and offers to make a loan to
the client. The Rule applies to lawyers engaged in the sale of goods or ser-
vices related to the practice of law, for example, the sale of title insurance or
investment services to existing clients of the lawyer’s legal practice. See Rule
5.7. It also applies to lawyers purchasing property from estates they represent.
It does not apply to ordinary fee arrangements between client and lawyer,
which are governed by Rule 1.5, although its requirements must be met when

the lawyer accepts an interest in the client’s business or other nonmonetary
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property as payment of all or part of a fee. In addition, the Rule does not
apply to standard commercial transactions between the lawyer and the client
for products or services that the client generally markets to others, for exam-
ple, banking or brokerage services, medical services, products manufactured
or distributed by the client, and utilities’ services. In such transactions, the
lawyer has no advantage in dealing with the client, and the restrictions in
paragraph (a) are unnecessary and impracticable.

[2] Paragraph (a)(1) requires that the transaction itself be fair to the client
and that its essential terms be communicated to the client, in writing, in a
manner that can be reasonably understood. Paragraph (a)(2) requires that the
client also be advised, in writing, of the desirability of seeking the advice of
independent legal counsel. It also requires that the client be given a reasonable
opportunity to obtain such advice. Paragraph (a)(3) requires that the lawyer
obtain the client’s informed consent, in a writing signed by the client, both to
the essential terms of the transaction and to the lawyer’s role. When necessary,
the lawyer should discuss both the material risks of the proposed transaction,
including any risk presented by the lawyer’s involvement, and the existence of
reasonably available alternatives and should explain why the advice of indepen-
dent legal counsel is desirable. See Rule 1.0(e) (definition of informed consent).

[3] The risk to a client is greatest when the client expects the lawyer to
represent the client in the transaction itself or when the lawyer’s financial
interest otherwise poses a significant risk that the lawyer’s representation of
the client will be materially limited by the lawyer’s financial interest in the
transaction. Here the lawyer’s role requires that the lawyer must comply, not
only with the requirements of paragraph (a), but also with the requirements
of Rule 1.7. Under that Rule, the lawyer must disclose the risks associated
with the lawyer’s dual role as both legal adviser and participant in the trans-
action, such as the risk that the lawyer will structure the transaction or give
legal advice in a way that favors the lawyer’s interests at the expense of the
client. Moreover, the lawyer must obtain the client’s informed consent. In
some cases, the lawyer’s interest may be such that Rule 1.7 will preclude the
lawyer from seeking the client’s consent to the transaction.

[4] If the client is independently represented in the transaction, para-
graph (a)(2) of this Rule is inapplicable, and the paragraph (a)(1) require-
ment for full disclosure is satisfied either by a written disclosure by the lawyer

involved in the transaction or by the client’s independent counsel. The fact
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that the client was independently represented in the transaction is relevant
in determining whether the agreement was fair and reasonable to the client
as paragraph (a)(1) further requires.

Use of Information Related to Representation

[5] Use of information relating to the representation to the disadvantage
of the client violates the lawyer’s duty of loyalty. Paragraph (b) applies when
the information is used to benefit either the lawyer or a third person, such
as another client or business associate of the lawyer. For example, if a lawyer
learns that a client intends to purchase and develop several parcels of land,
the lawyer may not use that information to purchase one of the parcels in
competition with the client or to recommend that another client make such a
purchase. The Rule does not prohibit uses that do not disadvantage the client.
For example, a lawyer who learns a government agency’s interpretation of
trade legislation during the representation of one client may properly use that
information to benefit other clients. Paragraph (b) prohibits disadvantageous
use of client information unless the client gives informed consent, except as
permitted or required by these Rules. See Rules 1.2(d), 1.6, 1.9(c), 3.3, 4.1(b),
8.1,and 8.3.

Gifts to Lawyers

[6] A lawyer may accept a gift from a client, if the transaction meets
general standards of fairness. For example, a simple gift such as a present
given at a holiday or as a token of appreciation is permitted. If a client offers
the lawyer a more substantial gift, paragraph (c) does not prohibit the lawyer
from accepting it, although such a gift may be voidable by the client under the
doctrine of undue influence, which treats client gifts as presumptively fraud-
ulent. In any event, due to concerns about overreaching and imposition on
clients, a lawyer may not suggest that a substantial gift be made to the lawyer
or for the lawyer’s benefit, except where the lawyer is related to the client as
set forth in paragraph (c).

[7] If effectuation of a substantial gift requires preparing a legal instru-
ment such as a will or conveyance the client should have the detached advice
that another lawyer can provide. The sole exception to this Rule is where the
client is a relative of the donee.

[8] This Rule does not prohibit a lawyer from seeking to have the lawyer
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or a partner or associate of the lawyer named as executor of the client’s es-
tate or to another potentially lucrative fiduciary position. Nevertheless, such
appointments will be subject to the general conflict of interest provision in
Rule 1.7 when there is a significant risk that the lawyer’s interest in obtaining
the appointment will materially limit the lawyer’s independent professional
judgment in advising the client concerning the choice of an executor or other
fiduciary. In obtaining the client’s informed consent to the conflict, the law-
yer should advise the client concerning the nature and extent of the lawyer’s
financial interest in the appointment, as well as the availability of alternative

candidates for the position.

Literary Rights

[9] An agreement by which a lawyer acquires literary or media rights
concerning the conduct of the representation creates a conflict between the
interests of the client and the personal interests of the lawyer. Measures
suitable in the representation of the client may detract from the publication
value of an account of the representation. Paragraph (d) does not prohibit
a lawyer representing a client in a transaction concerning literary property
from agreeing that the lawyer’s fee shall consist of a share in ownership in
the property, if the arrangement conforms to Rule 1.5 and paragraphs (a)
and (i).

Financial Assistance

[10] Lawyers may not subsidize lawsuits or administrative proceedings
brought on behalf of their clients, including making or guaranteeing loans
to their clients for living expenses, because to do so would encourage clients
to pursue lawsuits that might not otherwise be brought and because such
assistance gives lawyers too great a financial stake in the litigation. These
dangers do not warrant a prohibition on a lawyer lending a client court costs
and litigation expenses, including the expenses of medical examination and
the costs of obtaining and presenting evidence, because these advances are
virtually indistinguishable from contingent fees and help ensure access to the
courts. Similarly, an exception allowing lawyers representing indigent clients
to pay court costs and litigation expenses regardless of whether these funds

will be repaid is warranted.
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Person Paying for a Lawyer’s Services

[11] Lawyers are frequently asked to represent a client under circum-
stances in which a third person will compensate the lawyer, in whole or in
part. The third person might be a relative or friend, an indemnitor (such as
a liability insurance company) or a co-client (such as a corporation sued
along with one or more of its employees). Because third-party payers fre-
quently have interests that differ from those of the client, including interests
in minimizing the amount spent on the representation and in learning how
the representation is progressing, lawyers are prohibited from accepting or
continuing such representations unless the lawyer determines that there will
be no interference with the lawyer’s independent professional judgment and
there is informed consent from the client. See also Rule 5.4(c) (prohibiting
interference with a lawyer’s professional judgment by one who recommends,
employs or pays the lawyer to render legal services for another).

[12] Sometimes, it will be sufficient for the lawyer to obtain the client’s
informed consent regarding the fact of the payment and the identity of the
third-party payer. If, however, the fee arrangement creates a conflict of in-
terest for the lawyer, then the lawyer must comply with Rule 1.7. The lawyer
must also conform to the requirements of Rule 1.6 concerning confidential-
ity. Under Rule 1.7(a), a conflict of interest exists if there is significant risk
that the lawyer’s representation of the client will be materially limited by
the lawyer’s own interest in the fee arrangement or by the lawyer’s respon-
sibilities to the third-party payer (for example, when the third-party payer
is a co-client). Under Rule 1.7(b), the lawyer may accept or continue the
representation with the informed consent of each affected client, unless the
conflict is nonconsentable under that paragraph. Under Rule 1.7(b), the in-

formed consent must be confirmed in writing.

Aggregate Settlements

[13] Differences in willingness to make or accept an offer of settlement
are among the risks of common representation of multiple clients by a single
lawyer. Under Rule 1.7, this is one of the risks that should be discussed before
undertaking the representation, as part of the process of obtaining the clients’
informed consent. In addition, Rule 1.2(a) protects each client’s right to have
the final say in deciding whether to accept or reject an offer of settlement and

in deciding whether to enter a guilty or nolo contendere plea in a criminal
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case. The Rule stated in this paragraph is a corollary of both these Rules and
provides that, before any settlement offer or plea bargain is made or accepted
on behalf of multiple clients, the lawyer must inform each of them about all the
material terms of the settlement, including what the other clients will receive
or pay if the settlement or plea offer is accepted. See also Rule 1.0(e) (definition
of informed consent). Lawyers representing a class of plaintiffs or defendants,
or those proceeding derivatively, may not have a full client-lawyer relationship
with each member of the class; nevertheless, such lawyers must comply with
applicable rules regulating notification of class members and other procedural

requirements designed to ensure adequate protection of the entire class.

Limiting Liability and Settling Malpractice Claims

[14] Agreements prospectively limiting a lawyer’s liability for malpractice
are prohibited unless the client is independently represented in making the
agreement because they are likely to undermine competent and diligent repre-
sentation. Also, many clients are unable to evaluate the desirability of making
such an agreement before a dispute has arisen, particularly if they are then
represented by the lawyer seeking the agreement. This paragraph does not,
however, prohibit a lawyer from entering into an agreement with the client
to arbitrate legal malpractice claims, provided such agreements are enforce-
able and the client is fully informed of the scope and effect of the agreement.
Nor does this paragraph limit the ability of lawyers to practice in the form of
a limited-liability entity, where permitted by law, provided that each lawyer
remains personally liable to the client for his or her own conduct and the firm
complies with any conditions required by law, such as provisions requiring
client notification or maintenance of adequate liability insurance. Nor does it
prohibit an agreement in accordance with Rule 1.2 that defines the scope of
the representation, although a definition of scope that makes the obligations
of representation illusory will amount to an attempt to limit liability.

[15] Agreements settling a claim or a potential claim for malpractice are
not prohibited by this Rule. Nevertheless, in view of the danger that a lawyer
will take unfair advantage of an unrepresented client or former client, the
lawyer must first advise such a person in writing of the appropriateness of in-
dependent representation in connection with such a settlement. In addition,
the lawyer must give the client or former client a reasonable opportunity to

find and consult independent counsel.
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Acquiring Proprietary Interest in Litigation

[16] Paragraph (i) states the traditional general rule that lawyers are pro-
hibited from acquiring a proprietary interest in litigation. Like paragraph (e),
the general rule has its basis in common law champerty and maintenance
and is designed to avoid giving the lawyer too great an interest in the repre-
sentation. In addition, when the lawyer acquires an ownership interest in the
subject of the representation, it will be more difficult for a client to discharge
the lawyer if the client so desires. The Rule is subject to specific exceptions
developed in decisional law and continued in these Rules. The exception for
certain advances of the costs of litigation is set forth in paragraph (e). In
addition, paragraph (i) sets forth exceptions for liens authorized by law to
secure the lawyer’s fees or expenses and contracts for reasonable contingent
fees. The law of each jurisdiction determines which liens are authorized by
law. These may include liens granted by statute, liens originating in common
law and liens acquired by contract with the client. When a lawyer acquires by
contract a security interest in property other than that recovered through the
lawyer’s efforts in the litigation, such an acquisition is a business or financial
transaction with a client and is governed by the requirements of paragraph

(a). Contracts for contingent fees in civil cases are governed by Rule 1.5.

Client-Lawyer Sexual Relationships

[17] The relationship between lawyer and client is a fiduciary one in
which the lawyer occupies the highest position of trust and confidence. The
relationship is almost always unequal; thus, a sexual relationship between
lawyer and client can involve unfair exploitation of the lawyer’s fiduciary
role, in violation of the lawyer’s basic ethical obligation not to use the trust of
the client to the client’s disadvantage. In addition, such a relationship pres-
ents a significant danger that, because of the lawyer’s emotional involvement,
the lawyer will be unable to represent the client without impairment of the
exercise of independent professional judgment. Moreover, a blurred line be-
tween the professional and personal relationships may make it difficult to
predict to what extent client confidences will be protected by the attorney-cli-
ent evidentiary privilege, since client confidences are protected by privilege
only when they are imparted in the context of the client-lawyer relationship.
Because of the significant danger of harm to client interests and because the

client’s own emotional involvement renders it unlikely that the client could
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give adequate informed consent, this Rule prohibits the lawyer from having
sexual relations with a client regardless of whether the relationship is consen-
sual and regardless of the absence of prejudice to the client.

[18] Sexual relationships that predate the client-lawyer relationship are
not prohibited. Issues relating to the exploitation of the fiduciary relationship
and client dependency are diminished when the sexual relationship existed
prior to the commencement of the client-lawyer relationship. However, be-
fore proceeding with the representation in these circumstances, the lawyer
should consider whether the lawyer’s ability to represent the client will be
materially limited by the relationship. See Rule 1.7(a)(2).

[19] When the client is an organization, paragraph (j) of this Rule prohib-
its a lawyer for the organization (whether inside counsel or outside counsel)
from having a sexual relationship with a constituent of the organization who
supervises, directs or regularly consults with that lawyer concerning the or-

ganization’s legal matters.

Imputation of Prohibitions

[20] Under paragraph (k), a prohibition on conduct by an individual
lawyer in paragraphs (a) through (i) also applies to all lawyers associated
in a firm with the personally prohibited lawyer. For example, one lawyer
in a firm may not enter into a business transaction with a client of another
member of the firm without complying with paragraph (a), even if the first
lawyer is not personally involved in the representation of the client. The
prohibition set forth in paragraph (j) is personal and is not applied to asso-

ciated lawyers.

SCR 20:1.9 Duties to former clients

(a) A lawyer who has formerly represented a client in a matter shall not
thereafter represent another person in the same or a substantially related
matter in which that person’s interests are materially adverse to the interests
of the former client unless the former client gives informed consent, con-
firmed in a writing signed by the client.

(b) A lawyer shall not knowingly represent a person in the same or a
substantially related matter in which a firm with which the lawyer formerly
was associated had previously represented a client:

(1) whose interests are materially adverse to that person; and
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(2) about whom the lawyer had acquired information protected by sub.
(c) and SCR 20:1.6 that is material to the matter; unless the former client
gives informed consent, confirmed in a writing signed by the client.

(c) A lawyer who has formerly represented a client in a matter or whose
present or former firm has formerly represented a client in a matter shall not
thereafter:

(1) use information relating to the representation to the disadvantage of
the former client except as these rules would permit or require with respect
to a client, or when the information has become generally known; or

(2) reveal information relating to the representation except as these rules

would permit or require with respect to a client.
WISCONSIN COMMENT

The Wisconsin Supreme Court Rule differs from the Model Rule in re-

quiring informed consent to be confirmed in a writing “signed by the client.”
ABA COMMENT

[1] After termination of a client-lawyer relationship, a lawyer has certain
continuing duties with respect to confidentiality and conflicts of interest and
thus may not represent another client except in conformity with this Rule.
Under this Rule, for example, a lawyer could not properly seek to rescind on
behalf of a new client a contract drafted on behalf of the former client. So also
a lawyer who has prosecuted an accused person could not properly represent
the accused in a subsequent civil action against the government concerning
the same transaction. Nor could a lawyer who has represented multiple cli-
ents in a matter represent one of the clients against the others in the same or
a substantially related matter after a dispute arose among the clients in that
matter, unless all affected clients give informed consent. See Comment [9].
Current and former government lawyers must comply with this Rule to the
extent required by Rule 1.11.

[2] The scope of a “matter” for purposes of this Rule depends on the facts
of a particular situation or transaction. The lawyer’s involvement in a matter
can also be a question of degree. When a lawyer has been directly involved in

a specific transaction, subsequent representation of other clients with mate-
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rially adverse interests in that transaction clearly is prohibited. On the other
hand, a lawyer who recurrently handled a type of problem for a former client
is not precluded from later representing another client in a factually distinct
problem of that type even though the subsequent representation involves a
position adverse to the prior client. Similar considerations can apply to the
reassignment of military lawyers between defense and prosecution functions
within the same military jurisdictions. The underlying question is whether
the lawyer was so involved in the matter that the subsequent representation
can be justly regarded as a changing of sides in the

matter in question.

[3] Matters are “substantially related” for purposes of this Rule if they in-
volve the same transaction or legal dispute or if there otherwise is a substan-
tial risk that confidential factual information as would normally have been
obtained in the prior representation would materially advance the client’s
position in the subsequent matter. For example, a lawyer who has repre-
sented a businessperson and learned extensive private financial information
about that person may not then represent that person’s spouse in seeking a
divorce. Similarly, a lawyer who has previously represented a client in secur-
ing environmental permits to build a shopping center would be precluded
from representing neighbors seeking to oppose rezoning of the property on
the basis of environmental considerations; however, the lawyer would not
be precluded, on the grounds of substantial relationship, from defending a
tenant of the completed shopping center in resisting eviction for nonpayment
of rent. Information that has been disclosed to the public or to other parties
adverse to the former client ordinarily will not be disqualifying. Information
acquired in a prior representation may have been rendered obsolete by the
passage of time, a circumstance that may be relevant in determining whether
two representations are substantially related. In the case of an organizational
client, general knowledge of the client’s policies and practices ordinarily will
not preclude a subsequent representation; on the other hand, knowledge of
specific facts gained in a prior representation that are relevant to the matter
in question ordinarily will preclude such a representation. A former client
is not required to reveal the confidential information learned by the lawyer
in order to establish a substantial risk that the lawyer has confidential infor-
mation to use in the subsequent matter. A conclusion about the possession

of such information may be based on the nature of the services the lawyer
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provided the former client and information that would in ordinary practice

be learned by a lawyer providing such services.

Lawyers Moving Between Firms

[4] When lawyers have been associated within a firm but then end their
association, the question of whether a lawyer should undertake representa-
tion is more complicated. There are several competing considerations. First,
the client previously represented by the former firm must be reasonably as-
sured that the principle of loyalty to the client is not compromised. Second,
the Rule should not be so broadly cast as to preclude other persons from
having reasonable choice of legal counsel. Third, the Rule should not unrea-
sonably hamper lawyers from forming new associations and taking on new
clients after having left a previous association. In this connection, it should be
recognized that today many lawyers practice in firms, that many lawyers to
some degree limit their practice to one field or another, and that many move
from one association to another several times in their careers. If the concept
of imputation were applied with unqualified rigor, the result would be radical
curtailment of the opportunity of lawyers to move from one practice setting
to another and of the opportunity of clients to change counsel.

[5] Paragraph (b) operates to disqualify the lawyer only when the lawyer
involved has actual knowledge of information protected by Rules 1.6 and
1.9(c). Thus, if a lawyer while with one firm acquired no knowledge or in-
formation relating to a particular client of the firm, and that lawyer later
joined another firm, neither the lawyer individually nor the second firm is
disqualified from representing another client in the same or a related matter
even though the interests of the two clients conflict. See Rule 1.10(b) for the
restrictions on a firm once a lawyer has terminated association with the firm.

[6] Application of paragraph (b) depends on a situation’s particular facts,
aided by inferences, deductions or working presumptions that reasonably
may be made about the way in which lawyers work together. A lawyer may
have general access to files of all clients of a law firm and may regularly par-
ticipate in discussions of their affairs; it should be inferred that such a lawyer
in fact is privy to all information about all the firm’s clients. In contrast, an-
other lawyer may have access to the files of only a limited number of clients
and participate in discussions of the affairs of no other clients; in the absence

of information to the contrary, it should be inferred that such a lawyer in
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fact is privy to information about the clients actually served but not those of
other clients. In such an inquiry, the burden of proof should rest upon the
firm whose disqualification is sought.

[7] Independent of the question of disqualification of a firm, a lawyer
changing professional association has a continuing duty to preserve confi-
dentiality of information about a client formerly represented. See Rules 1.6
and 1.9(c).

[8] Paragraph (c) provides that information acquired by the lawyer in the
course of representing a client may not subsequently be used or revealed by
the lawyer to the disadvantage of the client. However, the fact that a lawyer
has once served a client does not preclude the lawyer from using generally
known information about that client when later representing another client.

[9] The provisions of this Rule are for the protection of former clients
and can be waived if the client gives informed consent, which consent must
be confirmed in writing under paragraphs (a) and (b). See Rule 1.0(e). With
regard to the effectiveness of an advance waiver, see Comment [22] to Rule
1.7. With regard to disqualification of a firm with which a lawyer is or was

formerly associated, see Rule 1.10.

SCR 20:1.10 Imputed disqualification: general rule

(a) While lawyers are associated in a firm, none of them shall knowingly
represent a client when any one of them practicing alone would be prohibited
from doing so by SCR 20:1.7 or SCR 20:1.9 unless:

(1) the prohibition is based on a personal interest of the prohibited lawyer
and does not present a significant risk of materially limiting the representa-
tion of the client by the remaining lawyers in the firm; or

(2) the prohibition arises under SCR 20:1.9, and

(i) the personally disqualified lawyer performed no more than minor
and isolated services in the disqualifying representation and did so only at a
firm with which the lawyer is no longer associated;

(ii) the personally disqualified lawyer is timely screened from any par-
ticipation in the matter and is apportioned no part of the fee therefrom; and

(iil) written notice is promptly given to any affected former client to
enable the affected client to ascertain compliance with the provisions of this
rule.

(b) When a lawyer has terminated an association with a firm, the firm is
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not prohibited from thereafter representing a person with interests materially
adverse to those of a client represented by the formerly associated lawyer and
not currently represented by the firm, unless:

(1) the matter is the same or substantially related to that in which the
formerly associated lawyer represented the client; and

(2) any lawyer remaining in the firm has information protected by SCR
20:1.6 and SCR 20:1.9(c) that is material to the matter.

(c) A disqualification prescribed by this rule may be waived by the af-
fected client under the conditions stated in SCR 20:1.7.

(d) The disqualification of lawyers associated in a firm with former or

current government lawyers is governed by SCR 20:1.11.
WISCONSIN COMMITTEE COMMENT

Paragraph (a) differs from the Model Rule in not imputing conflicts of
interest in limited circumstances where the personally disqualified lawyer is

timely screened from the matter.
ABA COMMENT

Definition of “Firm”

[1] For purposes of the Rules of Professional Conduct, the term “firm”
denotes lawyers in a law partnership, professional corporation, sole propri-
etorship or other association authorized to practice law; or lawyers employed
in a legal services organization or the legal department of a corporation or
other organization. See Rule 1.0(c). Whether two or more lawyers constitute
a firm within this definition can depend on the specific facts. See Rule 1.0,
Comments [2]—[4].

Principles of Imputed Disqualification

[2] The Rule of imputed disqualification stated in paragraph (a) gives ef-
fect to the principle of loyalty to the client as it applies to lawyers who practice
in a law firm. Such situations can be considered from the premise that a firm
of lawyers is essentially one lawyer for purposes of the rules governing loyalty
to the client, or from the premise that each lawyer is vicariously bound by the
obligation of loyalty owed by each lawyer with whom the lawyer is associated.
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Paragraph (a) operates only among the lawyers currently associated in a firm.
When a lawyer moves from one firm to another, the situation is governed by
Rules 1.9(b) and 1.10(b).

[3] The Rule in paragraph (a) does not prohibit representation where
neither questions of client loyalty nor protection of confidential information
are presented. Where one lawyer in a firm could not effectively represent a
given client because of strong political beliefs, for example, but that lawyer
will do no work on the case and the personal beliefs of the lawyer will not
materially limit the representation by others in the firm, the firm should not
be disqualified. On the other hand, if an opposing party in a case was owned
by alawyer in the law firm, and others in the firm would be materially limited
in pursuing the matter because of loyalty to that lawyer, the personal disqual-
ification of the lawyer would be imputed to all others in the firm.

[4] The Rule in paragraph (a) also does not prohibit representation by
others in the law firm where the person prohibited from involvement in a
matter is a nonlawyer, such as a paralegal or legal secretary. Nor does para-
graph (a) prohibit representation if the lawyer is prohibited from acting be-
cause of events before the person became a lawyer, for example, work that
the person did while a law student. Such persons, however, ordinarily must
be screened from any personal participation in the matter to avoid com-
munication to others in the firm of confidential information that both the
nonlawyers and the firm have a legal duty to protect. See Rules 1.0(k) and 5.3.

[5] Rule 1.10(b) operates to permit a law firm, under certain circum-
stances, to represent a person with interests directly adverse to those of a
client represented by a lawyer who formerly was associated with the firm. The
Rule applies regardless of when the formerly associated lawyer represented
the client. However, the law firm may not represent a person with interests
adverse to those of a present client of the firm, which would violate Rule 1.7.
Moreover, the firm may not represent the person where the matter is the
same or substantially related to that in which the formerly associated lawyer
represented the client and any other lawyer currently in the firm has material
information protected by Rules 1.6 and 1.9(c).

[6] Rule 1.10(c) removes imputation with the informed consent of the
affected client or former client under the conditions stated in Rule 1.7. The
conditions stated in Rule 1.7 require the lawyer to determine that the rep-
resentation is not prohibited by Rule 1.7(b) and that each affected client or

177



former client has given informed consent to the representation, confirmed in
writing. In some cases, the risk may be so severe that the conflict may not be
cured by client consent. For a discussion of the effectiveness of client waivers
of conflicts that might arise in the future, see Rule 1.7, Comment [22]. For a
definition of informed consent, see Rule 1.0(e).

[7] Where a lawyer has joined a private firm after having represented
the government, imputation is governed by Rule 1.11(b) and (c), not this
Rule. Under Rule 1.11(d), where a lawyer represents the government after
having served clients in private practice, nongovernmental employment or
in another government agency, former-client conflicts are not imputed to
government lawyers associated with the individually disqualified lawyer.

[8] Where a lawyer is prohibited from engaging in certain transactions
under Rule 1.8, paragraph (k) of that Rule, and not this Rule, determines
whether that prohibition also applies to other lawyers associated in a firm
with the personally prohibited lawyer.

SCR 20:1.11 Special conflicts of interest for former and current govern-
ment officers and employees

(a) Except as law may otherwise expressly permit, a lawyer who has for-
merly served as a public officer or employee of the government:

(1) is subject to SCR 20:1.9(c); and

(2) shall not otherwise represent a client in connection with a matter in
which the lawyer participated personally and substantially as a public officer
or employee, unless the appropriate government agency gives its informed
consent, confirmed in writing, to the representation.

(b) When a lawyer is disqualified from representation under par. (a), no
lawyer in a firm with which that lawyer is associated may knowingly under-
take or continue representation in such a matter unless:

(1) the disqualified lawyer is timely screened from any participation in
the matter and is apportioned no part of the fee therefrom; and

(2) written notice is promptly given to the appropriate government
agency to enable it to ascertain compliance with the provisions of this rule.

(c) Except as law may otherwise expressly permit, a lawyer having in-
formation that the lawyer knows is confidential government information
about a person acquired when the lawyer was a public officer or employee,

may not represent a private client whose interests are adverse to that per-
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son in a matter in which the information could be used to the material
disadvantage of that person. As used in this rule, the term “confidential
government information” means information that has been obtained under
governmental authority and which, at the time this rule is applied, the gov-
ernment is prohibited by law from disclosing to the public or has a legal
privilege not to disclose and which is not otherwise available to the public.
A firm with which that lawyer is associated may undertake or continue rep-
resentation in the matter only if the disqualified lawyer is timely screened
from any participation in the matter and is apportioned no part of the fee
therefrom.

(d) Except as law may otherwise expressly permit, a lawyer currently
serving as a public officer or employee:

(1) is subject to SCR 20:1.7 and SCR 20:1.9; and

(2) shall not:

(i) participate in a matter in which the lawyer participated personally
and substantially while in private practice or nongovernmental employment,
unless the appropriate government agency gives its informed consent, con-
firmed in writing; or

(ii) negotiate for private employment with any person who is in-
volved as a party or as attorney for a party in a matter in which the lawyer
is participating personally and substantially, except that a lawyer serving as
a law clerk to a judge, other adjudicative officer or arbitrator may negotiate
for private employment as permitted by SCR 20:1.12(b) and subject to the
conditions stated in SCR 20:1.12(b).

(e) As used in this rule, the term “matter” includes:

(1) any judicial or other proceeding, application, request for a ruling or
other determination, contract, claim, controversy, investigation, charge, accu-
sation, arrest or other particular matter involving a specific party or parties, and

(2) any other matter covered by the conflict of interest rules of the appro-
priate government agency.

(f) The conflicts of a lawyer currently serving as an officer or employee of
the government are not imputed to the other lawyers in the agency. However,
where such a lawyer has a conflict that would lead to imputation in a nongov-
ernment setting, the lawyer shall be timely screened from any participation

in the matter to which the conflict applies.
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WISCONSIN COMMITTEE COMMENT

Paragraph (f) has no counterpart in the Model Rules, although it is based

on statements made in paragraph [2] of the ABA Comment.
ABA COMMENT

[1] A lawyer who has served or is currently serving as a public officer
or employee is personally subject to the Rules of Professional Conduct, in-
cluding the prohibition against concurrent conflicts of interest stated in Rule
1.7. In addition, such a lawyer may be subject to statutes and government
regulations regarding conflict of interest. Such statutes and regulations may
circumscribe the extent to which the government agency may give consent
under this Rule. See Rule 1.0(e) for the definition of informed consent.

[2] Paragraphs (a)(1), ()(2), and (d)(1) restate the obligations of an indi-
vidual lawyer who has served or is currently serving as an officer or employee
of the government toward a former government or private client. Rule 1.10 is
not applicable to the conflicts of interest addressed by this Rule. Rather, para-
graph (b) sets forth a special imputation rule for former government lawyers
that provides for screening and notice. Because of the special problems raised
by imputation within a government agency, paragraph (d) does not impute
the conflicts of a lawyer currently serving as an officer or employee of the
government to other associated government officers or employees, although
ordinarily it will be prudent to screen such lawyers.

[3] Paragraphs (a)(2) and (d)(2) apply regardless of whether a lawyer
is adverse to a former client and are thus designed not only to protect the
former client, but also to prevent a lawyer from exploiting public office for
the advantage of another client. For example, a lawyer who has pursued a
claim on behalf of the government may not pursue the same claim on behalf
of a later private client after the lawyer has left government service, except
when authorized to do so by the government agency under paragraph (a).
Similarly, a lawyer who has pursued a claim on behalf of a private client may
not pursue the claim on behalf of the government, except when authorized
to do so by paragraph (d). As with paragraphs (a)(1) and (d)(1), Rule 1.10 is
not applicable to the conflicts of interest addressed by these paragraphs.

[4] This Rule represents a balancing of interests. On the one hand, where
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the successive clients are a government agency and another client, public or
private, the risk exists that power or discretion vested in that agency might
be used for the special benefit of the other client. A lawyer should not be
in a position where benefit to the other client might affect performance of
the lawyer’s professional functions on behalf of the government. Also, un-
fair advantage could accrue to the other client by reason of access to con-
fidential government information about the client’s adversary obtainable
only through the lawyer’s government service. On the other hand, the rules
governing lawyers presently or formerly employed by a government agency
should not be so restrictive as to inhibit transfer of employment to and from
the government. The government has a legitimate need to attract qualified
lawyers as well as to maintain high ethical standards. Thus a former govern-
ment lawyer is disqualified only from particular matters in which the lawyer
participated personally and substantially. The provisions for screening and
waiver in paragraph (b) are necessary to prevent the disqualification rule
from imposing too severe a deterrent against entering public service. The
limitation of disqualification in paragraphs (a)(2) and (d)(2) to matters in-
volving a specific party or parties, rather than extending disqualification to
all substantive issues on which the lawyer worked, serves a similar function.

[5] When a lawyer has been employed by one government agency and
then moves to a second government agency, it may be appropriate to treat
that second agency as another client for purposes of this Rule, as when a law-
yer is employed by a city and subsequently is employed by a federal agency.
However, because the conflict of interest is governed by paragraph (d), the
latter agency is not required to screen the lawyer as paragraph (b) requires a
law firm to do. The question of whether two government agencies should be
regarded as the same or different clients for conflict of interest purposes is
beyond the scope of these Rules. See Rule 1.13 Comment [9].

[6] Paragraphs (b) and (c) contemplate a screening arrangement. See
Rule 1.0(k) (requirements for screening procedures). These paragraphs do
not prohibit a lawyer from receiving a salary or partnership share established
by prior independent agreement, but that lawyer may not receive compen-
sation directly relating the lawyer’s compensation to the fee in the matter in
which the lawyer is disqualified.

[7] Notice, including a description of the screened lawyer’s prior rep-

resentation and of the screening procedures employed, generally should be

181



given as soon as practicable after the need for screening becomes apparent.

[8] Paragraph (c) operates only when the lawyer in question has knowl-
edge of the information, which means actual knowledge; it does not operate
with respect to information that merely could be imputed to the lawyer.

[9] Paragraphs (a) and (d) do not prohibit a lawyer from jointly repre-
senting a private party and a government agency when doing so is permitted
by Rule 1.7 and is not otherwise prohibited by law.

[10] For purposes of paragraph (e) of this Rule, a “matter” may continue
in another form. In determining whether two particular matters are the same,
the lawyer should consider the extent to which the matters involve the same

basic facts, the same or related parties, and the time elapsed.

SCR 20:1.12 Former judge, arbitrator, mediator or other 3rd-party neutral

(a) Except as stated in par. (d), a lawyer shall not represent anyone in
connection with a matter in which the lawyer participated personally and
substantially as a judge or other adjudicative officer or law clerk to such a
person or as an arbitrator, mediator or other 3rd-party neutral.

(b) A lawyer shall not negotiate for employment with any person who is
involved as a party or as lawyer for a party in a matter in which the lawyer
is participating personally and substantially as a judge or other adjudicative
officer or as an arbitrator, mediator or other 3rd-party neutral. A lawyer serv-
ing as a law clerk to a judge or other adjudicative officer may negotiate for
employment with a party or lawyer involved in a matter in which the clerk
is participating personally and substantially, but only after the lawyer has
notified the judge or other adjudicative officer.

(c) If a lawyer is disqualified by par. (a), no lawyer in a firm with which
that lawyer is associated may knowingly undertake or continue representa-
tion in the matter unless:

(1) the disqualified lawyer is timely screened from any participation in
the matter and is apportioned no part of the fee therefrom; and

(2) written notice is promptly given to the parties and any appropriate tri-
bunal to enable them to ascertain compliance with the provisions of this rule.

(d) An arbitrator selected as a partisan of a party in a multimember arbi-
tration panel is not prohibited from subsequently representing that party in
the matter, provided that all parties to the proceeding give informed consent,

confirmed in writing.
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WISCONSIN COMMITTEE COMMENT

Paragraph (a) differs from the Model Rule in that the conflict identified is
not subject to waiver by consent of the parties involved. As such, paragraph
[2] of the ABA Comment should be read with caution. Paragraph (d) differs

in that written consent of the parties is required.
ABA COMMENT

[1] This Rule generally parallels Rule 1.11. The term “personally and sub-
stantially” signifies that a judge who was a member of a multimember court,
and thereafter left judicial office to practice law, is not prohibited from rep-
resenting a client in a matter pending in the court, but in which the former
judge did not participate. So also the fact that a former judge exercised ad-
ministrative responsibility in a court does not prevent the former judge from
acting as a lawyer in a matter where the judge had previously exercised re-
mote or incidental administrative responsibility that did not affect the merits.
Compare the Comment to Rule 1.11. The term “adjudicative officer” includes
such officials as judges pro tempore, referees, special masters, hearing offi-
cers and other parajudicial officers, and also lawyers who serve as part-time
judges. Compliance Canons A(2), B(2), and C of the Model Code of Judicial
Conduct provide that a part-time judge, judge pro tempore or retired judge
recalled to active service, may not “act as a lawyer in any proceeding in which
he served as a judge or in any other proceeding related thereto.” Although
phrased differently from this Rule, those Rules correspond in meaning.

[2] Like former judges, lawyers who have served as arbitrators, mediators
or other third-party neutrals may be asked to represent a client in a matter in
which the lawyer participated personally and substantially. This Rule forbids
such representation unless all of the parties to the proceedings give their
informed consent, confirmed in writing. See Rule 1.0(e) and (b). Other law
or codes of ethics governing third-party neutrals may impose more stringent
standards of personal or imputed disqualification. See Rule 2.4.

[3] Although lawyers who serve as third-party neutrals do not have infor-
mation concerning the parties that is protected under Rule 1.6, they typically
owe the parties an obligation of confidentiality under law or codes of ethics
governing third-party neutrals. Thus, paragraph (c) provides that conflicts of

183



the personally disqualified lawyer will be imputed to other lawyers in a law
firm unless the conditions of this paragraph are met.

[4] Requirements for screening procedures are stated in Rule 1.0(k).
Paragraph (c)(1) does not prohibit the screened lawyer from receiving a sal-
ary or partnership share established by prior independent agreement, but
that lawyer may not receive compensation directly related to the matter in
which the lawyer is disqualified.

[5] Notice, including a description of the screened lawyer’s prior rep-
resentation and of the screening procedures employed, generally should be

given as soon as practicable after the need for screening becomes apparent.

SCR 20:1.13 Organization as client

(a) A lawyer employed or retained by an organization represents the or-
ganization acting through its duly authorized constituents.

(b) If a lawyer for an organization knows that an officer, employee or

other person associated with the organization is engaged in action, intends
to act or refuses to act in a matter related to the representation that is a vi-
olation of a legal obligation to the organization, or a violation of law which
reasonably might be imputed to the organization, and that is likely to result
in substantial injury to the organization, then the lawyer shall proceed as is
reasonably necessary in the best interest of the organization.
Unless the lawyer reasonably believes that it is not necessary in the best in-
terest of the organization to do so, the lawyer shall refer the matter to higher
authority in the organization, including, if warranted by the circumstances,
to the highest authority that can act in behalf of the organization as deter-
mined by applicable law.

(c) Except as provided in par. (d), if,

(1) despite the lawyer’s efforts in accordance with par. (b) the highest
authority that can act on behalf of the organization insists upon or fails to
address in a timely and appropriate manner an action or a refusal to act, that
is clearly a violation of law, and

(2) the lawyer reasonably believes that the violation is reasonably certain
to result in substantial injury to the organization,
then the lawyer may reveal information relating to the representation
whether or not SCR 20:1.6 permits such disclosure, but only if and to the

extent the lawyer reasonably believes necessary to prevent substantial injury
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to the organization.

(d) Paragraph (c) shall not apply with respect to information relating to a
lawyer’s representation of an organization to investigate an alleged violation
of law, or to defend the organization or an officer, employee or other constit-
uent associated with the organization against a claim arising out of an alleged
violation of law.

(e) A lawyer who reasonably believes that he or she has been discharged
because of the lawyer’s actions taken pursuant to pars. (b) or (c), or who
withdraws under circumstances that require or permit the lawyer to take
action under either of those paragraphs, shall proceed as the lawyer reason-
ably believes necessary to assure that the organization’s highest authority is
informed of the lawyer’s discharge or withdrawal.

(f) In dealing with an organization’s directors, officers, employees, mem-
bers, shareholders or other constituents, a lawyer shall explain the identity
of the client when it is apparent that the organization’s interests are adverse
to those of the constituents with whom the lawyer is dealing.

(g) A lawyer representing an organization may also represent any of its
directors, officers, employees, members, shareholders or other constituents,
subject to the provisions of SCR 20:1.7. If the organization’s consent to the
dual representation is required by SCR 20:1.7, the consent shall be given by
an appropriate official of the organization other than the individual who is
to be represented, or by the shareholders.

(h) Notwithstanding other provisions of this rule, a lawyer shall comply
with the disclosure requirements of SCR 20:1.6(b).

WISCONSIN COMMITTEE COMMENT

Paragraph (h) differs from the Model Rule and calls attention to the man-
datory disclosure provisions contained in Wisconsin Supreme Court Rule
20:1.6(b).
ABA COMMENT
The Entity as the Client

[1] An organizational client is a legal entity, but it cannot act except through

its officers, directors, employees, shareholders and other constituents. Officers,
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directors, employees and shareholders are the constituents of the corporate or-
ganizational client. The duties defined in this Comment apply equally to unin-
corporated associations. “Other constituents” as used in this Comment means
the positions equivalent to officers, directors, employees and shareholders held
by persons acting for organizational clients that are not corporations.

[2] When one of the constituents of an organizational client communi-
cates with the organization’s lawyer in that person’s organizational capacity,
the communication is protected by Rule 1.6. Thus, by way of example, if an
organizational client requests its lawyer to investigate allegations of wrong-
doing, interviews made in the course of that investigation between the lawyer
and the client’s employees or other constituents are covered by Rule 1.6. This
does not mean, however, that constituents of an organizational client are
the clients of the lawyer. The lawyer may not disclose to such constituents
information relating to the representation except for disclosures explicitly
or impliedly authorized by the organizational client in order to carry out the
representation or as otherwise permitted by Rule 1.6.

[3] When constituents of the organization make decisions for it, the
decisions ordinarily must be accepted by the lawyer even if their utility or
prudence is doubtful. Decisions concerning policy and operations, includ-
ing ones entailing serious risk, are not as such in the lawyer’s province.
Paragraph (b) makes clear, however, that when the lawyer knows that the
organization is likely to be substantially injured by action of an officer or
other constituent that violates a legal obligation to the organization or is in
violation of law that might be imputed to the organization, the lawyer must
proceed as is reasonably necessary in the best interest of the organization. As
defined in Rule 1.0(f), knowledge can be inferred from circumstances, and a
lawyer cannot ignore the obvious.

[4] In determining how to proceed under paragraph (b), the lawyer
should give due consideration to the seriousness of the violation and its
consequences, the responsibility in the organization and the apparent mo-
tivation of the person involved, the policies of the organization concerning
such matters, and any other relevant considerations. Ordinarily, referral to
a higher authority would be necessary. In some circumstances, however, it
may be appropriate for the lawyer to ask the constituent to reconsider the
matter; for example, if the circumstances involve a constituent’s innocent

misunderstanding of law and subsequent acceptance of the lawyer’s advice,
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the lawyer may reasonably conclude that the best interest of the organization
does not require that the matter be referred to higher authority. If a constitu-
ent persists in conduct contrary to the lawyer’s advice, it will be necessary for
the lawyer to take steps to have the matter reviewed by a higher authority in
the organization. If the matter is of sufficient seriousness and importance or
urgency to the organization, referral to higher authority in the organization
may be necessary even if the lawyer has not communicated with the constit-
uent. Any measures taken should, to the extent practicable, minimize the risk
of revealing information relating to the representation to persons outside the
organization. Even in circumstances where a lawyer is not obligated by Rule
1.13 to proceed, a lawyer may bring to the attention of an organizational
client, including its highest authority, matters that the lawyer reasonably be-
lieves to be of sufficient importance to warrant doing so in the best interest
of the organization.

[5] Paragraph (b) also makes clear that when it is reasonably necessary
to enable the organization to address the matter in a timely and appropriate
manner, the lawyer must refer the matter to higher authority, including, if
warranted by the circumstances, the highest authority that can act on behalf
of the organization under applicable law. The organization’s highest author-
ity to whom a matter may be referred ordinarily will be the board of directors
or similar governing body. However, applicable law may prescribe that under
certain conditions the highest authority reposes elsewhere, for example, in

the independent directors of a corporation.

Relation to Other Rules

[6] The authority and responsibility provided in this Rule are concurrent
with the authority and responsibility provided in other Rules. In particular,
this Rule does not limit or expand the lawyer’s responsibility under Rules
1.8, 1.16, 3.3 or 4.1. Paragraph (c) of this Rule supplements Rule 1.6(b) by
providing an additional basis upon which the lawyer may reveal information
relating to the representation, but does not modify, restrict, or limit the pro-
visions of Rule 1.6(b)(1)—(6). Under paragraph (c) the lawyer may reveal
such information only when the organization’s highest authority insists upon
or fails to address threatened or ongoing action that is clearly a violation of
law, and then only to the extent the lawyer reasonably believes necessary to

prevent reasonably certain substantial injury to the organization. It is not
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necessary that the lawyer’s services be used in furtherance of the violation,
but it is required that the matter be related to the lawyer’s representation of
the organization. If the lawyer’s services are being used by an organization
to further a crime or fraud by the organization, Rules 1.6(b)(2) and 1.6(b)(3)
may permit the lawyer to disclose confidential information. In such circum-
stances Rule 1.2(d) may also be applicable, in which event, withdrawal from
the representation under Rule 1.16(a)(1) may be required.

[7] Paragraph (d) makes clear that the authority of a lawyer to disclose
information relating to a representation in circumstances described in para-
graph (c) does not apply with respect to information relating to a lawyer’s
engagement by an organization to investigate an alleged violation of law or
to defend the organization or an officer, employee or other person associ-
ated with the organization against a claim arising out of an alleged violation
of law. This is necessary in order to enable organizational clients to enjoy
the full benefits of legal counsel in conducting an investigation or defending
against a claim.

[8] A lawyer who reasonably believes that he or she has been discharged
because of the lawyer’s actions taken pursuant to paragraph (b) or (c), or
who withdraws in circumstances that require or permit the lawyer to take
action under either of these paragraphs, must proceed as the lawyer reason-
ably believes necessary to assure that the organization’s highest authority is

informed of the lawyer’s discharge or withdrawal.

Government Agency

[9] The duty defined in this Rule applies to governmental organizations.
Defining precisely the identity of the client and prescribing the resulting ob-
ligations of such lawyers may be more difficult in the government context
and is a matter beyond the scope of these Rules. See Scope [18]. Although
in some circumstances the client may be a specific agency, it may also be a
branch of government, such as the executive branch, or the government as
a whole. For example, if the action or failure to act involves the head of a
bureau, either the department of which the bureau is a part or the relevant
branch of government may be the client for purposes of this Rule. More-
over, in a matter involving the conduct of government officials, a government
lawyer may have authority under applicable law to question such conduct

more extensively than that of a lawyer for a private organization in similar
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circumstances. Thus, when the client is a governmental organization, a dif-
ferent balance may be appropriate between maintaining confidentiality and
assuring that the wrongful act is prevented or rectified, for public business
is involved. In addition, duties of lawyers employed by the government or
lawyers in military service may be defined by statutes and regulation. This
Rule does not limit that authority. See Scope.

Clarifying the Lawyer’s Role

[10] There are times when the organization’s interest may be or become
adverse to those of one or more of its constituents. In such circumstances the
lawyer should advise any constituent, whose interest the lawyer finds adverse
to that of the organization of the conflict or potential conflict of interest,
that the lawyer cannot represent such constituent, and that such person may
wish to obtain independent representation. Care must be taken to assure
that the individual understands that, when there is such adversity of interest,
the lawyer for the organization cannot provide legal representation for that
constituent individual, and that discussions between the lawyer for the orga-
nization and the individual may not be privileged.

[11] Whether such a warning should be given by the lawyer for the orga-

nization to any constituent individual may turn on the facts of each case.

Dual Representation
[12] Paragraph (g) recognizes that a lawyer for an organization may also

represent a principal officer or major shareholder.

Derivative Actions

[13] Under generally prevailing law, the shareholders or members of a
corporation may bring suit to compel the directors to perform their legal ob-
ligations in the supervision of the organization. Members of unincorporated
associations have essentially the same right. Such an action may be brought
nominally by the organization, but usually is, in fact, a legal controversy over
management of the organization.

[14] The question can arise whether counsel for the organization may
defend such an action. The proposition that the organization is the lawyer’s
client does not alone resolve the issue. Most derivative actions are a normal

incident of an organization’s affairs, to be defended by the organization’s
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lawyer like any other suit. However, if the claim involves serious charges of
wrongdoing by those in control of the organization, a conflict may arise be-
tween the lawyer’s duty to the organization and the lawyer’s relationship with
the board. In those circumstances, Rule 1.7 governs who should represent the

directors and the organization.

SCR 20:1.14 Client with diminished capacity

(a) When a client’s capacity to make adequately considered decisions in
connection with a representation is diminished, whether because of minority,
mental impairment or for some other reason, the lawyer shall, as far as reason-
ably possible, maintain a normal client-lawyer relationship with the client.

(b) When the lawyer reasonably believes that the client has diminished
capacity, is at risk of substantial physical, financial or other harm unless ac-
tion is taken and cannot adequately act in the client’s own interest, the lawyer
may take reasonably necessary protective action, including consulting with
individuals or entities that have the ability to take action to protect the client
and, in appropriate cases, seeking the appointment of a guardian ad litem,
conservator or guardian.

(c) Information relating to the representation of a client with diminished
capacity is protected by SCR 20:1.6. When taking protective action pursuant
to par. (b), the lawyer is impliedly authorized under SCR 20:1.6(a) to reveal
information about the client, but only to the extent reasonably necessary to

protect the client’s interests.
ABA COMMENT

[1] The normal client-lawyer relationship is based on the assumption that
the client, when properly advised and assisted, is capable of making deci-
sions about important matters. When the client is a minor or suffers from a
diminished mental capacity, however, maintaining the ordinary client-law-
yer relationship may not be possible in all respects. In particular, a severely
incapacitated person may have no power to make legally binding decisions.
Nevertheless, a client with diminished capacity often has the ability to un-
derstand, deliberate upon, and reach conclusions about matters affecting the
client’s own well-being. For example, children as young as five or six years

of age, and certainly those of ten or twelve, are regarded as having opinions
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that are entitled to weight in legal proceedings concerning their custody. So
also, it is recognized that some persons of advanced age can be quite capable
of handling routine financial matters while needing

special legal protection concerning major transactions.

[2] The fact that a client suffers a disability does not diminish the lawyer’s
obligation to treat the client with attention and respect. Even if the person has
a legal representative, the lawyer should as far as possible accord the repre-
sented person the status of client, particularly in maintaining communication.

[3] The client may wish to have family members or other persons partici-
pate in discussions with the lawyer. When necessary to assist in the represen-
tation, the presence of such persons generally does not affect the applicability
of the attorney-client evidentiary privilege. Nevertheless, the lawyer must
keep the client’s interests foremost and, except for protective action autho-
rized under paragraph (b), must look to the client, and not family members,
to make decisions on the client’s behalf.

[4] If a legal representative has already been appointed for the client, the
lawyer should ordinarily look to the representative for decisions on behalf of
the client. In matters involving a minor, whether the lawyer should look to
the parents as natural guardians may depend on the type of proceeding or
matter in which the lawyer is representing the minor. If the lawyer represents
the guardian as distinct from the ward, and is aware that the guardian is
acting adversely to the ward’s interest, the lawyer may have an obligation to

prevent or rectify the guardian’s misconduct. See Rule 1.2(d).

Taking Protective Action

[5] If a lawyer reasonably believes that a client is at risk of substantial
physical, financial or other harm unless action is taken, and that a normal
client-lawyer relationship cannot be maintained as provided in paragraph
(a) because the client lacks sufficient capacity to communicate or to make
adequately considered decisions in connection with the representation,
then paragraph (b) permits the lawyer to take protective measures deemed
necessary. Such measures could include: consulting with family members,
using a reconsideration period to permit clarification or improvement of
circumstances, using voluntary surrogate decision-making tools such as
durable powers of attorney or consulting with support groups, profes-

sional services, adult-protective agencies or other individuals or entities
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that have the ability to protect the client. In taking any protective action,
the lawyer should be guided by such factors as the wishes and values of
the client to the extent known, the client’s best interests and the goals of
intruding into the client’s decision-making autonomy to the least extent
feasible, maximizing client capacities and respecting the client’s family
and social connections.

[6] In determining the extent of the client’s diminished capacity, the law-
yer should consider and balance such factors as: the client’s ability to articu-
late reasoning leading to a decision, variability of state of mind and ability to
appreciate consequences of a decision; the substantive fairness of a decision;
and the consistency of a decision with the known long-term commitments
and values of the client. In appropriate circumstances, the lawyer may seek
guidance from an appropriate diagnostician.

[7] If a legal representative has not been appointed, the lawyer should
consider whether appointment of a guardian ad litem, conservator or guard-
ian is necessary to protect the client’s interests. Thus, if a client with dimin-
ished capacity has substantial property that should be sold for the client’s
benefit, effective completion of the transaction may require appointment of
a legal representative. In addition, rules of procedure in litigation sometimes
provide that minors or persons with diminished capacity must be repre-
sented by a guardian or next friend if they do not have a general guardian. In
many circumstances, however, appointment of a legal representative may be
more expensive or traumatic for the client than circumstances in fact require.
Evaluation of such circumstances is a matter entrusted to the professional
judgment of the lawyer. In considering alternatives, however, the lawyer
should be aware of any law that requires the lawyer to advocate the least

restrictive action on behalf of the client.

Disclosure of the Client’s Condition

[8] Disclosure of the client’s diminished capacity could adversely affect
the client’s interests. For example, raising the question of diminished capac-
ity could, in some circumstances, lead to proceedings for involuntary com-
mitment. Information relating to the representation is protected by Rule
1.6. Therefore, unless authorized to do so, the lawyer may not disclose such
information. When taking protective action pursuant to paragraph (b), the

lawyer is impliedly authorized to make the necessary disclosures, even when
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the client directs the lawyer to the contrary. Nevertheless, given the risks
of disclosure, paragraph (c) limits what the lawyer may disclose in consult-
ing with other individuals or entities or seeking the appointment of a legal
representative. At the very least, the lawyer should determine whether it is
likely that the person or entity consulted with will act adversely to the client’s
interests before discussing matters related to the client. The lawyer’s position

in such cases is an unavoidably difficult one.

Emergency Legal Assistance

[9] In an emergency where the health, safety or a financial interest of a
person with seriously diminished capacity is threatened with imminent and
irreparable harm, a lawyer may take legal action on behalf of such a person
even though the person is unable to establish a client-lawyer relationship or
to make or express considered judgments about the matter, when the person
or another acting in good faith on that person’s behalf has consulted with
the lawyer. Even in such an emergency, however, the lawyer should not act
unless the lawyer reasonably believes that the person has no other lawyer,
agent or other representative available. The lawyer should take legal action
on behalf of the person only to the extent reasonably necessary to maintain
the status quo or otherwise avoid imminent and irreparable harm. A lawyer
who undertakes to represent a person in such an exigent situation has the
same duties under these Rules as the lawyer would with respect to a client.

[10] A lawyer who acts on behalf of a person with seriously diminished
capacity in an emergency should keep the confidences of the person as if deal-
ing with a client, disclosing them only to the extent necessary to accomplish
the intended protective action. The lawyer should disclose to any tribunal in-
volved and to any other counsel involved the nature of his or her relationship
with the person. The lawyer should take steps to regularize the relationship or
implement other protective solutions as soon as possible. Normally, a lawyer

would not seek compensation for such emergency actions taken.

SCR 20:1.15 Safekeeping property; trust accounts and fiduciary accounts.
(a) Definitions.
In this section:
(1) “Draft account” means an account upon which funds are withdrawn

through a properly payable instrument or an electronic transaction.
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(2) “Electronic transaction” means a paperless transfer of funds to or
from a trust or fiduciary account. Electronic transactions do not include
transfers initiated by voice or automated teller or cash dispensing machines.

(3) “Fiduciary” means an agent, attorney-in-fact, conservator, guardian,
personal representative, special administrator, trustee, or other position re-
quiring the lawyer to safeguard the property of a client or 3rd party.

(4) “Fiduciary account” means an account in which the lawyer deposits
fiduciary property.

(5) “Fiduciary property” means funds or property of a client or 3rd party
that is in a lawyer’s possession in a fiduciary capacity. Fiduciary property
includes, but is not limited to, property held as agent, attorney-in-fact, con-
servator, guardian, personal representative, special administrator, or trustee,
subject to the exceptions identified in sub. (m). 140

(6) “Financial institution” means a bank, savings bank, trust company,
credit union, savings and loan association, or investment institution, includ-
ing a brokerage house.

(7) “Immediate family member” means the lawyer’s spouse, registered
domestic partner, child, stepchild, grandchild, sibling, parent, stepparent,
grandparent, aunt, uncle, niece, or nephew.

(8) “Interest on Lawyer Trust Account or TOLTA account”™ means a
pooled interest-bearing or dividend-paying draft trust account, separate
from the lawyer’s business and personal accounts, which is maintained at an
IOLTA participating institution. Typical funds that would be placed in an
IOLTA account include earnest monies, loan proceeds, settlement proceeds,
collection proceeds, cost advances, and advanced payment of fees that have
not yet been earned. An IOLTA account is subject to the provisions of the
SCR Chapter 13 and the trust account provisions of subs. (a) to (i), including
the IOLTA account provisions of subs. (c) and (d).

(9) “IOLTA participating institution” means a financial institution that
voluntarily offers IOLTA accounts and certifies to WisTAF annually that it
meets the IOLTA account requirements of sub. (d).

(10) “Properly payable instrument” means an instrument that, if pre-
sented in the normal course of business, is in a form requiring payment pur-
suant to the laws of this state.

(11) “Trust account” means an account in which the lawyer deposits trust
property.
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(12) “Trust property” means funds or property of clients or 3rd parties,
which is not fiduciary property, that is in the lawyer’s possession in con-
nection with a representation. (13) “WisTAF” means the Wisconsin Trust

Account Foundation, Inc.

(b) Segregation of trust property.

(1) Separate account. A lawyer shall hold in trust, separate from the law-
yer’s own property, that property of clients and 3rd parties that is in the law-
yer’s possession in connection with a representation. All funds of clients and
3rd parties paid to a lawyer or law firm in connection with a representation
shall be deposited in one or more identifiable trust accounts.

(2) Identification and location of account. Each trust account shall be
clearly designated as a “Client Account,” a “Trust Account,” or words of
similar import. The account shall be identified as such on all account re-
cords, including signature cards, monthly statements, checks, and deposit
slips. An acronym, such as “IOLTA,” “IOTA,” or “LTAB,” without further
elaboration, does not clearly designate the account as a client account or trust
account. Each trust account shall be maintained in a financial institution
that is authorized by federal or state law to do business in Wisconsin and
that is located in Wisconsin or has a branch office located in Wisconsin and
which agrees to comply with the overdraft notice requirements of sub. (h).
A trust account may be maintained at a financial institution located in the
jurisdiction where the lawyer principally practices law if that jurisdiction has
an overdraft notification requirement.

(3) Lawyer funds. No funds belonging to a lawyer or law firm, except
funds reasonably sufficient to pay monthly account service charges, may be
deposited or retained in a trust account. Each lawyer or law firm that re-
ceives trust funds shall maintain at least one draft account, other than the
trust account, for funds received and disbursed other than in a trust capacity,
Office Account,

» « » «

which shall be entitled “Business Account, Operating
Account,” or words of similar import.

(4) Trust property other than funds. Unless a client otherwise directs in
writing, a lawyer shall keep securities in bearer form in a safe deposit box at a
financial institution authorized to do business in Wisconsin. The safe deposit
box shall be clearly designated as a “Client Account” or “Trust Account.” The

lawyer shall clearly identify and appropriately safeguard other property of a
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client or 3rd party.

(5) Insurance and safekeeping requirements. Each trust account shall
be maintained at a financial institution that is insured by the Federal Deposit
Insurance Corporation (FDIC), the National Credit Union Share Insurance
Fund (NCUSIF), the Securities Investor Protection Corporation (SIPC), or
any other investment institution financial guaranty insurance. IOLTA ac-
counts shall also comply with the requirements of sub. (d)(3). Lawyers using
the alternative to the EBanking Trust Account shall comply with the require-
ments of sub. (f)(3)c. Except as provided in subs. (b)(4) and (d)(3)b. and c.,
trust property shall be held in an account in which each individual owner’s

funds are eligible for insurance.

(c) Types of trust accounts.

(1) IOLTA accounts. A lawyer or law firm who receives client or 3rd-
party funds that the lawyer or law firm determines to be nominal in amount
or that are expected to be held for a short period of time such that the funds
cannot earn income for the benefit of the client or 3rd party in excess of the
costs to secure that income, shall maintain a pooled interest-bearing or div-
idend-paying draft trust account in an IOLTA participating institution.

(2) Non-IOLTA accounts. A lawyer or law firm who receives client or
3rd-party funds that the lawyer or law firm determines to be capable of earn-
ing income for the benefit of the client or 3rd party shall maintain an inter-
est-bearing or dividend-paying non-IOLTA trust account. A non-IOLTA
trust account shall be established as any of the following:

a. a separate interest-bearing or dividend-paying trust account
maintained for the particular client or 3rd party, the interest or dividends on
which shall be paid to the client or 3rd party, less any transaction costs;

b. a pooled interest-bearing or dividend-paying trust account with
sub-accounting by the financial institution, the lawyer, or the law firm that
will provide for computation of interest or dividends earned by each client’s
or 3rd party’s funds and the payment of the interest or dividends to the client
or 3rd party, less any transaction costs;

c. an income-generating investment vehicle selected by the client
and designated in specific written instructions from the client or authorized
by a court or other tribunal, on which income shall be paid to the client or 3rd

party or as directed by the court or other tribunal, less any transaction costs;
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d. an income generating investment vehicle selected by the lawyer
to protect and maximize the return of funds in a bankruptcy estate, which
investment vehicle is approved by the trustee in bankruptcy and by a bank-
ruptcy court order, consistent with 11 U.S.C. § 345;

e. a draft account or other account that does not bear interest or
pay dividends because it holds funds the lawyer has determined are not eli-
gible for deposit in an IOLTA account because they are neither nominal in
amount nor expected to be held for a short term such that the funds cannot
earn income for the client or 3rd party in excess of the costs to secure the
income, provided that such account has been designated in specific written
instructions from the client or 3rd party.

(3) Selection of account. In deciding whether to use the account spec-
ified in par. (1) or an account or investment vehicle specified in par. (2), a
lawyer shall determine, at the time of the deposit, whether the client or 3rd
party funds could be utilized to provide a positive net return to the client or
3rd party by taking into consideration all of the following:

a. the amount of interest, dividends, or other income that the funds
would earn or pay during the period the funds are expected to be on deposit;

b. the cost of establishing and administering a non-IOLTA trust ac-
count, including the cost of the lawyer’s services and the cost of preparing any
tax reports required for income accruing to a client’s or 3rd party’s benefit;

c. the capability of the financial institution, lawyer, or law firm to
calculate and pay interest, dividends, or other income to individual clients or
3rd parties; and

d. any other circumstance that affects the ability of the client’s or 3rd
party’s funds to earn income in excess of the costs to secure such income for
the client or 3rd party.

(4) Professional judgment. The determination whether funds to be in-
vested could be utilized to provide a positive net return to the client or 3rd
party rests in the sound judgment of the lawyer or law firm. If a lawyer acts in
good faith in making this determination, the lawyer is not subject to any charge
of ethical impropriety or other breach of the Rules of Professional Conduct.

(d) Interest on Lawyer Trust Account (IOLTA) requirements.

(1) Location. An IOLTA account shall be maintained only at an IOLTA
participating institution.

(2) Certification by IOLTA participating institutions.
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a. Each IOLTA participating institution shall certify to WisTAF annually
that the financial institution meets the requirements of sub. (d)(3) to (6) for
IOLTA accounts and that it reports overdrafts on draft trust accounts and
draft fiduciary accounts of lawyers and law firms to the office of lawyer reg-
ulation, pursuant to the institution’s agreements with those lawyers and law
firms. WisTAF shall by rule adopted under SCR 13.03(1) establish the date
by which IOLTA participating institutions shall certify their compliance. b.
WIisTAF shall confirm annually, by a date established by WisTAF by rule
adopted under SCR 13.03(1), the accuracy of a financial institution’s certifi-
cation under sub. (d)(2)a. by reviewing one or more of the following:

1. The IOLTA comparability rate information form submitted by the fi-
nancial institution to WisTAF.

2. Rate and product information published by the financial institution.

3. Other publicly or commercially available information regarding prod-
ucts and interest rates available at the financial institution.

c. WisTAF shall publish annually, no later than the date on which the
state bar mails annual dues statements to members of the bar, a list of all fi-
nancial institutions that have certified, and have been confirmed by WisTAF
as IOLTA participating institutions. WisTAF shall update the published list
located on its website to add newly confirmed IOLTA participating institu-
tions and to remove financial institutions that WisTAF cannot confirm as
IOLTA participating institutions.

d. Prior to removing any financial institution from the list of IOLTA
participating institutions or failing to include any financial institution on
the list of IOLTA participating institutions, WisTAF shall first provide the
financial institution with notice and sufficient time to respond. In the event
a financial institution is removed from the list of IOLTA participating insti-
tutions, WisTAF shall notify the office of lawyer regulation and provide that
office with a list of the lawyers and law firms maintaining IOLTA accounts
at that financial institution. The office of lawyer regulation shall notify those
lawyers and law firms of the removal of the financial institution from the
list, and provide time for those lawyers and law firms to move their IOLTA
accounts to an IOLTA participating institution.

e. Lawyers and law firms may rely on the most recently published list of
IOLTA participating institutions for purposes of compliance with sub. (c)(1),

except when the office of lawyer regulation notifies the lawyer or law firm of
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removal, in accordance with sub. (d)(2)d.

(3) Safekeeping requirements.

a. An IOLTA participating institution shall comply with the insurance
and safety requirements of sub. (b)(5).

b. A repurchase agreement utilized for an IOLTA account may be estab-
lished only at an IOLTA participating institution deemed to be “well-capi-
talized” or “adequately capitalized” as defined by applicable federal statutes
and regulations.

¢. An open-end money market fund utilized for an IOLTA account may
be established only at an IOLTA participating institution in a fund that holds
itself out as a money market fund as defined under the Investment Act of
1940 and, at the time of investment, has total assets of at least $250,000,000.

(4) Income requirements.

a. Beneficial owner. The interest or dividends accruing on an
IOLTA account, less any allowable reasonable fees, as allowed under par.
(5), shall be paid to WisTAF, which shall be considered the beneficial owner
of the earned interest or dividends, pursuant to SCR Chapter 13.

b. Interest and dividend requirements. An IOLTA account shall
bear the highest non-promotional interest rate or dividend that is generally
available to non-IOLTA customers at the same branch or main office loca-
tion when the IOLTA account meets or exceeds the same eligibility qualifica-
tions, if any, including a minimum balance, required at that same branch or
main office location. In determining the highest rate or dividend available,
the JOLTA participating institution may consider factors in addition to the
IOLTA account balance that are customarily considered by the institution at
that branch or main office location when setting interest rates or dividends
for its customers, provided the institution does not discriminate between
IOLTA accounts and accounts of non-IOLTA customers and that these fac-
tors do not include that the account is an IOLTA account. However, IOLTA
participating institutions may voluntarily choose to pay higher rates.

c. IOLTA account. An IOLTA participating institution may establish
an IOLTA account as, or convert an IOLTA account to, any of the following
types of accounts, assuming the particular financial institution at that branch
or main office location offers these account types to its non-IOLTA customers,
and the particular IOLTA account meets the eligibility qualifications to be es-

tablished as this type of account at the particular branch or main office location:
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1. a business checking account with an automated or other auto-
matic investment sweep feature into a daily financial institution repurchase
agreement or open-end money market fund. A daily financial institution
repurchase agreement must be invested in United States government se-
curities. An open-end money market fund must consist solely of United
States government securities or repurchase agreements fully collateralized
by United States government securities, or both. In this subd. c. 1., “United
States government securities” include securities of government- sponsored
entities, such as, but not limited to, securities of, or backed by, the federal na-
tional mortgage association, the government national mortgage association,
and the federal home loan mortgage corporation;

2. achecking account paying preferred interest rates, such as money
market or indexed rates;

3. an interest-bearing checking account such as a negotiable order
of withdrawal (NOW) account or business checking account with interest;
and

4. any other suitable interest-bearing or dividend-paying account
offered by the institution to its non-IOLTA customers.

d. Options for compliance. An IOLTA participating institution may:

1. Establish the comparable product for qualifying IOLTA accounts,
subject to the direction of the lawyer or law firm; or,

2. Pay the highest non-promotional interest rate or dividend, as
defined in sub. (d)(4)b., less any allowable reasonable fees charged in con-
nection with the comparable highest interest rate or dividend product, on
the IOLTA checking account in lieu of actually establishing the comparable
highest interest rate or dividend product.

e. Paying rates above comparable rates. An IOLTA participating in-
stitution may pay a set rate above its comparable rates on the IOLTA check-
ing account negotiated with WisTAF that is fixed over a period of time set by
WisTAF, such as 12 months.

(5) Allowable reasonable fees on IOLTA accounts.

a. Allowable reasonable fees on an IOLTA account are as follows:

1. Per check charges.

2. Per deposit charges.

3. Fees in lieu of minimum balance.

4. Sweep fees.
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5. An IOLTA administrative fee approved by WisTAF.

6. Federal deposit insurance fees.

b. Allowable reasonable fees may be deducted from interest earned or
dividends paid on an IOLTA account, provided that the fees are calculated
in accordance with an IOLTA participating institution’s standard practice
for non-IOLTA customers. Fees in excess of the interest earned or dividends
paid on the IOLTA account for any month or quarter shall not be taken from
interest or dividends of any other IOLTA accounts. No fees that are autho-
rized under SCR 20:1.15(d)(5) shall be assessed against or deducted from the
principal of any IOLTA account. All other fees are the responsibility of, and
may be charged to, the lawyer or law firm maintaining the IOLTA account.
IOLTA participating institutions may elect to waive any or all fees on IOLTA
accounts.

(6) Remittance and reporting requirements. A lawyer or law firm
shall direct the IOLTA participating institution at which the lawyer or law
firm’s IOLTA account is located to do all of the following, on at least a quar-
terly basis:

a. Remit to WisTAF the interest or dividends, less allowable reason-
able fees as allowed under par. (5), if any, on the average monthly balance in
the account or as otherwise computed in accordance with the IOLTA partic-
ipating institution’s standard accounting practice.

b. Provide to WisTAF a remittance report showing for each IOLTA
account the name of the lawyer or law firm for whose IOLTA account the re-
mittance is sent, the rate and type of interest or dividend applied, the amount
of allowable reasonable fees deducted, if any, the average account balance
for the period for which the report is made, and the amount of remittance
attributable to each IOLTA account.

c. Provide to the depositing lawyer or law firm a remittance report in
accordance with the participating institution’s normal procedures for report-
ing account activity to depositors.

d. Respond to reasonable requests from WisTAF for information
needed for purposes of confirming the accuracy of an IOLTA participating
institution’s certification.

(e) Prompt notice and delivery of property.

(1) Notice and delivery. Upon receiving funds or other property in

which a client has an interest, or in which a lawyer has received notice that a
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3rd party has an interest identified by a lien, court order, judgment, or con-
tract, the lawyer shall promptly notify the client or 3rd party in writing. Ex-
cept as stated in this rule or otherwise 148 permitted by law or by agreement
with the client, the lawyer shall promptly deliver to the client or 3rd party any
funds or other property that the client or 3rd party is entitled to receive.

(2) Accounting. Upon final distribution of any trust property or upon
request by the client or a 3rd party having an ownership interest in the prop-
erty, a lawyer shall promptly render a full written accounting regarding the
property.

(3) Disputes regarding trust property. When a lawyer and another per-
son or a client and another person claim an ownership interest in trust prop-
erty identified by a lien, court order, judgment, or contract, the lawyer shall
hold that property in trust until there is an accounting and severance of the
interests. If a dispute arises regarding the division of the property, the lawyer
shall hold the disputed portion in trust until the dispute is resolved. Disputes
between the lawyer and a client are subject to the provisions of SCR 20:1.5(h).

(4) Burden of proof. A lawyer’s failure to promptly deliver trust property
to a client or 3rd party entitled to the trust property, promptly submit trust
account records to the office of lawyer regulation or promptly provide an
accounting of trust property to the office of lawyer regulation shall result in
a presumption that the lawyer has failed to hold trust property in trust, con-
trary to SCR 20:1.15(b)(1). This presumption may be rebutted by the lawyer’s
production of records or an accounting that overcomes this presumption by
clear, satisfactory, and convincing evidence.

(f) Security requirements and restricted transactions.

(1) Security of transactions. A lawyer is responsible for the security of
each transaction in the lawyer’s trust account and shall not conduct or autho-
rize transactions for which the lawyer does not have commercially reasonable
security measures in place. A lawyer shall establish and maintain safeguards
to assure that each disbursement from a trust account has been authorized
by the lawyer and that each disbursement is made to the appropriate payee.
Only a lawyer admitted to practice law in this jurisdiction or a person under
the supervision of a lawyer having responsibility under SCR 20:5.3 shall have
signatory and transfer authority for a trust account.

(2) Prohibited transactions.

a. Cash. No withdrawal of cash shall be made from a trust account or
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from a deposit to a trust account. No check shall be made payable to “Cash.”
No withdrawal shall be made from a trust account by automated teller or
cash dispensing machine.

b. Telephone transfers.

1. Except as provided in SCR 20:1.15(f)(2)b.2., no deposits or disburse-
ments shall be made to or from a pooled trust account by a telephone transfer
of funds.

2. Wire transfers may be initiated by telephone, and telephone transfers
may be made between non-pooled trust accounts that a lawyer maintains for
a particular client.

c. Electronic transfers by 3rd parties. A lawyer shall not authorize a 3rd
party to electronically withdraw funds from a trust account. A lawyer shall
not authorize a 3rd party to deposit funds into the lawyer’s trust account
through a form of electronic deposit that allows the 3rd party making the
deposit to withdraw the funds without the permission of the lawyer.

(3) Electronic transactions. A lawyer shall not make deposits to or dis-
bursements from a trust account by way of an electronic transaction, except
as provided in SCR 20:1.15(f)(3)a. through c.

a. Remote Deposit. A lawyer may make remote deposits to a trust ac-
count, provided that the lawyer keeps a record of the client or matter to
which each remote deposit relates, and that the lawyer’s financial institution
maintains an image of the front and reverse of each remote deposit for a
period of at least six years.

b. E-Banking Trust Account. A lawyer may accept funds paid by credit
card, debit card, prepaid or other types of payment cards, and other elec-
tronic deposits, and may disburse funds by electronic transactions that are
not prohibited by sub. (f)(2)c., provided that the lawyer does all of the fol-
lowing:

1. Maintains an IOLTA account, which shall be the primary IOLTA ac-
count, in which no electronic transactions shall be conducted other than
those transferring funds from the primary IOLTA to the EBanking Trust
Account for purposes of making an electronic disbursement, or those trans-
actions authorized by SCR 20:1.15(f)(3)a., (3)b.4.a., and (3)b.4.d.

2. Maintains a separate IOLTA account with commercially reasonable ac-
count security for electronic transactions, which shall be entitled: “E-Banking

Trust Account.”
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3. Holds lawyer or law firm funds in the E-Banking Trust Account rea-
sonably sufficient to cover monthly account fees and fees deducted from de-
posits and maintains a ledger for those account fees.

4. Transfers the gross amount of each deposit within three business days
after the deposit is available for disbursement, and if necessary, adds funds
belonging to the lawyer or law firm to cover any deduction of fees and sur-
charges relating to the deposit, in accordance with all of the following:

a. All advanced costs and advanced fees held in trust under SCR 20:1.5(f)
shall be transferred to the primary IOLTA account by check or by electronic
transaction.

b. Earned fees, cost reimbursements, and advanced fees that are subject
to the requirements of SCR 20:1.5(g) shall be transferred to the business ac-
count by check or by electronic transaction.

c. Any funds that the client has directed be disbursed by electronic trans-
fer shall be promptly disbursed from the E-Banking Trust Account by elec-
tronic transaction.

d. All funds received in trust other than funds identified in SCR 20:1.15(f)
(3)b.4.a., b., and c. shall be transferred to the primary IOLTA account by
check or by electronic transaction.

e. Except for funds identified in SCR 20:1.15(f)(3)b.4.a. and b., a lawyer
or law firm shall not be prohibited from deducting electronic transfer fees or
surcharges from the client’s funds, provided the client has agreed in writing
to accept the electronic payment after being advised of the anticipated fees
and surcharges.

5. Identifies the client matter and the reason for disbursement on the
memo line of each check used to disburse funds; records in the financial in-
stitution’s electronic payment system the date, amount, payee, client matter,
and reason for the disbursement for each electronic transaction; and makes
no disbursements by credit card, debit card, prepaid or other types of pay-
ment cards, or any other electronic payment system that does not generate a
record of the date, amount, payee, client matter, and reason for the disburse-
ment in the financial institution’s electronic payment system.

6. Replaces any and all funds that have been withdrawn from the E-Bank-
ing Trust Account by the financial institution or card issuer, and reimburses
the account for any shortfall or negative balance caused by a chargeback, sur-

charge, or ACH reversal within three business days of receiving actual no-
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tice that a chargeback, surcharge, or ACH reversal has been made against
the E-Banking Trust Account; and reimburses the E-Banking Trust Account
for any chargeback, surcharge, or ACH reversal prior to accepting a new
electronic deposit or transferring 151 funds from the primary IOLTA to the
E-Banking Trust Account for purposes of making an electronic disbursement.

c. Alternative to E-Banking Trust Account. A lawyer may deposit funds
paid by credit card, debit card, prepaid or other types of payment cards, and
other electronic deposits into a trust account, and may disburse funds from
that trust account by electronic transactions that are not prohibited by sub.
()(2)c., without establishing a separate E-Banking Trust Account, provided
that all of the following conditions are met:

1. The lawyer or law firm maintains commercially reasonable account
security for electronic transactions.

2. The lawyer or law firm maintains a bond or crime insurance policy in
an amount sufficient to cover the maximum daily account balance during the
prior calendar year.

3. The lawyer or law firm arranges for all chargebacks, ACH reversals,
monthly account fees, and fees deducted from deposits to be deducted from
the lawyer’s or law firm’s business account; or the lawyer or law firm replaces
any and all funds that have been withdrawn from the trust account by the
financial institution or card issuer within three business days of receiving
actual notice that a chargeback, surcharge, or ACH reversal has been made
against the trust account; and the lawyer or law firm reimburses the account
for any shortfall or negative balance caused by a chargeback, surcharge, or
ACH reversal. The lawyer shall reimburse the trust account for any charge-
back, surcharge, or ACH reversal prior to disbursing funds from the trust
account.

4. The lawyer or law firm identifies the client matter and the reason for
disbursement on the memo line of each check used to disburse funds; records
in the financial institution’s electronic payment system the date, amount,
payee, client matter, and reason for the disbursement for each electronic
transaction; and makes no disbursements by credit card, debit card, prepaid
or other types of payment cards, or any other electronic payment system
that does not generate a record of the date, amount, payee, client matter, and
reason for the disbursement in the financial institution’s electronic payment

system.

205



(4) Availability of funds for disbursement.

a. Standard for trust account transactions. A lawyer shall not disburse
funds from any trust account unless the deposit from which 152 those funds
will be disbursed has cleared, and the funds are available for disbursement.

b. Exception: Real estate transactions. In closing a real estate transac-
tion, a lawyer’s disbursement of closing proceeds from funds that are re-
ceived on the date of the closing, but that have not yet cleared, shall not
violate sub. (f)(4)a. provided that the lawyer complies with sub. (f)(4)c., and
that the closing proceeds are deposited no later than the first business day fol-
lowing the closing and are comprised of any of the following types of funds:

1. A cashier’s check, teller’s check, money order, official check or elec-
tronic transfer of funds, issued or transferred by a financial institution in-
sured by the FDIC or a comparable agency of the federal or state government.

2. A check drawn on the trust account of any lawyer or real estate broker
licensed under the laws of any state.

3. A check issued by the state of Wisconsin, the United States, or a polit-
ical subdivision of the state of Wisconsin or the United States.

4. A check drawn on the account of or issued by a lender approved by the
Federal Department of Housing and Urban Development as either a super-
vised or a nonsupervised mortgagee as defined in 24 C.F.R. § 202.2.

5. A check from a title insurance company licensed in Wisconsin, or from
a title insurance agent of the title insurance company, if the title insurance
company has guaranteed the funds of that title insurance agent.

6. A non-profit organization check in an amount not exceeding $5000 per
closing if the lawyer has reasonable and prudent grounds to believe that the
deposit will be irrevocably credited to the trust account.

7. A personal check or checks in an aggregate amount not exceeding
$5000 per closing if the lawyer has reasonable and prudent grounds to believe
that the deposit will be irrevocably credited to the trust account.

c. Uncollected funds. Without limiting the rights of the lawyer against
any person, it is the responsibility of the disbursing lawyer to reimburse the
trust account for any funds described in sub. (f)(4)b. that are not collected
and for any fees, charges, and interest assessed by the financial institution on
account of the funds being disbursed before the related deposit has cleared
and the funds are available for disbursement. The lawyer shall maintain a
subsidiary ledger for funds 153 of the lawyer that are deposited in the trust
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account to reimburse the account for uncollected funds and to accommodate
any fees, charges, and interest.

d. Exception: Collection trust accounts. When handling collection work
for a client and maintaining a separate trust account to hold funds collected
on behalf of that client, a lawyer’s disbursement to the client of collection
proceeds that have not yet cleared does not violate sub. (f)(4)a. so long as
those collection proceeds have been deposited prior to the disbursement.

(g) Record keeping requirements for all trust accounts.

(1) Record retention. A lawyer shall maintain and preserve complete re-
cords of trust account funds, all deposits and disbursements, and other trust
property and shall preserve those records for at least six years after the date
of termination of the representation. Electronic records shall be backed up
by an appropriate storage device. The office of lawyer regulation shall publish
guidelines for trust account record keeping.

(2) Record production. All trust account records have public aspects
related to a lawyer’s fitness to practice. Upon request of the office of lawyer
regulation, or upon direction of the supreme court, the records shall be sub-
mitted to the office of lawyer regulation for its inspection, audit, use, and ev-
idence under any conditions to protect the privilege of clients that the court
may provide. The records, or an audit of the records, shall be produced at any
disciplinary proceeding involving the lawyer, whenever material.

(3) Burden of proof. A lawyer’s failure to promptly deliver trust property
to a client or 3rd party entitled to that trust property, promptly submit trust
account records to the office of lawyer regulation, or promptly provide an
accounting of trust property to the office of lawyer regulation shall result in
a presumption that the lawyer has failed to hold trust property in trust, con-
trary to SCR 20:1.15(b)(1). This presumption may be rebutted by the lawyer’s
production of records or an accounting that overcomes this presumption by
clear, satisfactory, and convincing evidence.

(h) Dishonored payment notification (Overdraft notices). All draft
trust accounts, and any draft fiduciary account that is not subject to an alter-
native protection under sub. (k)(10), are subject to the following provisions
on dishonored payment notification:

(1) Overdraft reporting agreement. A lawyer shall maintain draft trust
and fiduciary accounts only in a financial institution that has agreed to pro-

vide an overdraft report to the office of lawyer regulation under par. (2). A
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lawyer or law firm shall notify the financial institution at the time a trust
account or fiduciary account is established that the account is subject to this
subsection.

(2) Overdraft report. In the event any properly payable instrument or
electronic transaction is presented against or made from a lawyer trust or fi-
duciary account containing insufficient funds, whether or not the instrument
or electronic transaction is honored, the financial institution shall report the
overdraft to the office of lawyer regulation.

(3) Content of report. All reports made by a financial institution under
this subsection shall be substantially in the following form:

a. In the case of a dishonored instrument or electronic transaction, the
report shall be identical to an overdraft notice customarily forwarded to the
depositor or investor, accompanied by the dishonored instrument or elec-
tronic transaction, if a copy is normally provided to the depositor or investor.

b. In the case of instruments or electronic transactions that are presented
against insufficient funds and are honored, the report shall identify the fi-
nancial institution involved, the lawyer or law firm, the account, the date on
which the instrument or electronic transaction is paid, and the amount of
overdraft created by the payment.

(4) Timing of report. A report made under this subsection shall be made
simultaneously with the overdraft notice given to the depositor or investor.

(5) Confidentiality of report. A report made by a financial institution
under this subsection shall be subject to SCR 22.40, Confidentiality.

(6) Withdrawal of report by financial institution. The office of lawyer
regulation shall hold each overdraft report for 10 business days to enable
the financial institution to withdraw a report provided by inadvertence or
mistake. The deposit of additional funds by the lawyer or law firm shall not
constitute reason for withdrawing an overdraft report.

(7) Lawyer compliance. Every lawyer shall comply with the reporting
and production requirements of this subsection, including filing of an over-
draft notification agreement for each IOLTA account, 155 each draft-type
trust account and each draft-type fiduciary account that is not subject to an
alternative protection under sub. (k)(10).

(8) Service charges. A financial institution may charge a lawyer or law
firm for the reasonable costs of producing the reports and records required
by this rule.
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(9) Immunity of financial institution. This subsection does not create
a claim against a financial institution or its officers, directors, employees, or
agents for failure to provide a trust account overdraft report or for compli-
ance with this subsection.

(i) Trust account certificate and acknowledgements.

(1) Annual requirement. A member of the state bar of Wisconsin shall
file with the state bar of Wisconsin annually, with payment of the member’s
state bar dues or upon any other date approved by the supreme court, a cer-
tificate as to whether the member is engaged in the practice of law in Wis-
consin. If the member is practicing law, the member shall certify the name,
address, and telephone number of each financial institution in which the
member maintains a trust account, a fiduciary account, or a safe deposit box.
The state bar shall supply to each member, with the annual dues statement,
or at any other time directed by the supreme court, a form on which this
certification shall be made.

(2) Certification by law firm. A law firm shall file one certificate of ac-
counts on behalf of the lawyers in the firm who are required to file a certifi-
cate under par. (1).

(3) Compliance with SCR 20:1.15. Each state bar member shall acknowl-
edge on the annual dues statement, or another form approved by the su-
preme court, that the member is aware of all of the following requirements
of this rule:

a. That SCR 20:1.15 establishes fiduciary obligations for trust and fidu-
ciary property that comes into the member’s possession, including the duty
to hold that property in trust separate from the member’s own property, to
safeguard that property, to maintain complete records of that property, to
account fully for that property, and to promptly deliver that property to the
owner.

b. That SCR 20:1.15 requires a member to maintain each IOLTA account
in an IOLTA participating institution, to file an overdraft agreement with the
office of lawyer regulation for each account that is subject to SCR 20:1.15(h)
and (k)(10), and to annually report all trust 156 and fiduciary accounts to
the state bar of Wisconsin that are not subject to an exception under SCR
20:1.15(m).

(4) Suspension for non-compliance. A state bar member who fails to file

the acknowledgements required by sub. (i)(3) or a trust account certificate,
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unless a certificate of accounts is filed by the law firm, is subject to the auto-
matic suspension of the member’s membership in the state bar in the same
manner provided in SCR 10.03(6) for nonpayment of dues.

(j) Multi-jurisdictional practice. If a lawyer also licensed in another state
is entrusted with funds or property in connection with a representation in
the other state, the provisions of this rule shall not supersede the applicable
rules of the other state.

(k) Fiduciary property.

(1) Segregation of fiduciary property. A lawyer shall hold in trust, sep-
arate from the lawyer’s own funds or property, those funds or that property
of clients or 3rd parties that are in the lawyer’s possession when acting in a
fiduciary capacity.

(2) Accounting. Upon final distribution of any fiduciary property or
upon request by a client or a 3rd party having an ownership interest in the
property, a lawyer shall promptly render a full written accounting regarding
the property.

(3) Fiduciary accounts. A lawyer shall deposit all fiduciary funds speci-
fied in par. (1) in any of the following:

a. A separate interest-bearing or dividend-paying fiduciary account on
which interest or dividends shall be paid to the fiduciary entity or its benefi-
ciary or beneficiaries, less any taxes and expenses of the fiduciary entity.

b. A pooled interest-bearing or dividend-paying fiduciary account with
sub-accounting by the financial institution, the lawyer, or the law firm that
will provide for computation of interest or dividends earned by each fidu-
ciary entity’s funds and the proportionate allocation of the interest or div-
idends to each of the fiduciary entities, less any taxes and expenses of the
fiduciary entity.

c. An income-generating investment vehicle, on which income shall be
paid to the fiduciary entity or its beneficiary or beneficiaries, less any taxes
and expenses of the fiduciary entity.

d. An income-generating investment vehicle selected by the lawyer and
approved by a court for guardianship funds if the lawyer 157 serves as guard-
ian for a ward under Ch. 54 and subject to Ch. 881, Wis. Stats.

e. An income-generating investment vehicle selected by the lawyer to
protect and maximize the return on funds in a bankruptcy estate, which
investment vehicle is approved by the bankruptcy trustee, by a bankruptcy
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court order, or otherwise consistent with 11 U.S.C. § 345.

f. A draft account or other account that does not bear interest or pay
dividends when, in the lawyer’s professional judgment, placement in the ac-
count is consistent with the needs and purposes of the fiduciary entity or its
beneficiary or beneficiaries.

(4) Location. Each fiduciary account shall be maintained in a financial
institution as provided by the written authorization of the client, the govern-
ing trust instrument, organizational by-laws, an order of a court, or, absent
such direction, in a financial institution that, in the lawyer’s professional
judgment, will best serve the needs and purposes of the client or 3rd party
for whom the lawyer serves as fiduciary. If a lawyer acts in good faith in
making this determination, the lawyer is not subject to any charge of ethical
impropriety or other breach of the Rules of Professional Conduct. When the
fiduciary property is held in a draft account and the account is at a financial
institution that is not located in Wisconsin or authorized by state or federal
law to do business in Wisconsin, the lawyer shall comply with the require-
ments of sub. (k)(10)b., c.,d., e., or f.

(5) Prohibited transactions.

a. Cash. No withdrawal of cash shall be made from a fiduciary account
or from a deposit to a fiduciary account. No check shall be made payable to
“Cash.” No withdrawal shall be made from a fiduciary account by automated
teller or cash dispensing machine.

b. Card transactions. A lawyer shall not authorize transactions by way of
credit, debit, prepaid or other types of payment cards to or from a fiduciary
account.

(6) Availability of funds for disbursement. A lawyer shall not disburse
funds from a fiduciary account unless the deposit from which those funds
will be disbursed has cleared and the funds are available for disbursement.
The exception for real estate transactions in sub. (f)(4)b. shall apply to fidu-
ciary accounts.

(7) Record retention. A lawyer shall maintain and preserve complete
records of fiduciary account funds, all deposits and 158 disbursements, and
other fiduciary property and shall preserve those records for the six most
recent years during which the lawyer served as a fiduciary and shall preserve
at a minimum, a summary accounting of all fiduciary funds and property
for prior years during which the lawyer served as a fiduciary. After the ter-
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mination of the fiduciary relationship, the lawyer shall preserve the records
required by this paragraph for at least six years. Electronic records shall be
backed up by an appropriate storage device. The office of lawyer regulation
shall publish guidelines for fiduciary account record keeping.

(8) Record production. All fiduciary account records have public as-
pects related to a lawyer’s fitness to practice. Upon request of the office
of lawyer regulation, or upon direction of the supreme court, the records
shall be submitted to the office of lawyer regulation for its inspection, audit,
use, and evidence under any conditions to protect the privilege of clients
that the court may provide. The records, or an audit of the records, shall be
produced at any disciplinary proceeding involving the lawyer, whenever
material.

(9) Burden of proof. A lawyer’s failure to promptly submit fiduciary
account records to the office of lawyer regulation or promptly provide an
accounting of fiduciary property to the office of lawyer regulation shall re-
sult in a presumption that the lawyer has failed to hold fiduciary property
in trust, contrary to SCR 20:1.15(k)(1). This presumption may be rebutted
by the lawyer’s production of records or an accounting that overcomes this
presumption by clear, satisfactory, and convincing evidence.

(10) Dishonored payment notification or alternative protection. A
lawyer who holds fiduciary property in a draft account from which funds are
disbursed through a properly payable instrument or electronic transaction
shall take any of the following actions:

a. Comply with the requirements of sub. (h) relating to dishonored pay-
ment notification (overdraft notices).

b. Have the account independently audited by a certified public accoun-
tant on at least an annual basis.

c. Hold the funds in a draft account, which requires the approval of a co-
trustee, co-agent, co-guardian, or co-personal representative before funds
may be disbursed from the account.

d. Require and document the approval of two people from a group con-
sisting of a lawyer or a member or employee of the lawyer’s law firm before
funds may be disbursed from the account.

e. In the case of an estate or trust, provide an accounting of the admin-
istration at least annually to all beneficiaries currently eligible to receive in-

come distributions.
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f. In the case of a guardianship proceeding in which annual financial
accountings must be reviewed by a court, timely file those annual financial
accountings with the court.

(11) Fiduciary account certificate and acknowledgements. Funds held
by a lawyer in a fiduciary account are subject to the requirements of sub. (i).

(m) Exceptions to this section. This rule does not apply in any of the
following instances in which a lawyer is acting in a fiduciary capacity:

(1) The lawyer is serving as a bankruptcy trustee, subject to the oversight
and accounting requirements of the bankruptcy court or the office of U.S.
Trustee.

(2) The lawyer is serving as an assignee or receiver under the provisions
of Ch. 128, Wis. Stats.

(3) The property held by the lawyer when acting in a fiduciary capacity is
property held for the benefit of an immediate family member of the lawyer.

(4) The lawyer is serving in a fiduciary capacity for a civic, fraternal, or
non-profit organization that is not a client and has other officers or directors
participating in the governance of the organization.

(5) The lawyer is acting in the course of the lawyer’s employment by an
employer not itself engaged in the practice of law, provided that the lawyer’s
employment is not ancillary to the lawyer’s practice of law.

WISCONSIN COMMENT

A lawyer must hold the property of others with the care required of a pro-
fessional fiduciary. All property that is the property of clients or 3rd parties
must be kept separate from the lawyer’s business and personal property and,
if monies, in one or more trust or fiduciary accounts. Lawyers have duties to
keep clear, distinct, and accurate records of all trust transactions, and to be
able always to make a full accounting. See, In re Trust Estate of Martin, 39
Wis. 2d 437, 159 N.W.2d 660 (1968).

SCR 20:1.15(a)(2) Electronic transaction.
The types of electronic transactions are developing. For examples of cur-
rent types of electronic transactions, see the record-keeping guidelines pub-

lished by the office of lawyer regulation.
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SCR 20:1.15(b)(1) Separate accounts.

With respect to probate matters, a lawyer’s role may be to serve in a fidu-
ciary capacity as the personal representative, to represent an estate’s personal
representative, or to act as both personal representative and attorney for an
estate. SCR 20:1.15(k) applies to funds and property which a lawyer receives,
holds, and distributes while serving in the fiduciary role of personal represen-
tative. Such funds and property may include, but are not limited to, bank and
investment accounts, stocks, and bonds. SCRs 20:1.15(b)-(i) apply to funds
and property which a lawyer receives, holds, and distributes in connection
with the representation of a client/personal representative or an estate. Such
funds include, but are not limited to, advanced legal fees and advanced costs.
If a lawyer acts in good faith to safeguard funds and property received in
connection with a probate matter, the lawyer is not subject to any charge
of ethical impropriety for holding what may be determined to be fiduciary
funds in a segregated trust account or in an IOLTA account for a limited
period of time, or for holding what may be determined to be trust funds in a

fiduciary account.

SCR 20:1.15(b)(5) Insurance and safekeeping requirements.

Pursuant to SCR 20:1.15(b)(5), trust accounts are required to be held in
financial or IOLTA participating institutions that are insured by the FDIC,
the NCUSIF, the SIPC or any other investment institution financial guaranty
insurance. However, since federal law dictates the amount of insurance cov-
erage available from the FDIC, the NCUSIF, and the SIPC, funds in excess
of those limits are not insured. Federal law also limits the types of losses that
are covered by SIPC insurance. Consequently, the purpose of the insurance
and safety requirements is not to guarantee that all funds are adequately in-
sured. Rather, it is to assure that trust funds are held in reputable financial
or IOLTA participating institutions and that the funds are eligible for the
insurance that is available. The exceptions to the SCR 20:1.15(b)(5) require-
ment relate to trust property other than funds and to IOLTA accounts that
are subject to the safety requirements of SCR 20:1.15(d)(3)b. and c.

SCR 20:1.15(d)(3) Safekeeping requirements.
See comment to SCR 20:1.15(b)(5).
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SCR 20:1.15(d)(4) Income requirements.

Pursuant to SCR 20:1.15(d)(4), IOLTA accounts shall bear the high-
est nonpromotional interest rate or dividend that is generally available to
non-IOLTA customers at the same branch or main office location when the
IOLTA account meets or exceeds the same eligibility qualifications, if any,
including a minimum balance. Investment products, including repurchase
agreements and shares of 161 mutual funds, are neither deposits nor feder-
ally or FDIC-insured. An investment in a repurchase agreement or money
market fund may involve investment risk including possible loss of the prin-
cipal amount invested. The rule, however, provides safeguards to minimize
any potential risk by limiting investment products to repurchase agreements
and open-end money market funds that invest in United States government

securities only.

SCR 20:1.15(e) Prompt notice and delivery of property.

Third parties, such as a client’s creditors, may have just claims against
funds or other property in a lawyer’s custody. A lawyer may have a duty
under applicable law, including SCR 20:1.15(e), to protect such 3rd-party
claims against wrongful interference by the client, and accordingly, may re-
fuse to surrender the property to the client. However, a lawyer should not
unilaterally assume to arbitrate a dispute between the client and the 3rd
party. If a lawyer holds property belonging to one person and a second per-
son has a contractual or similar claim against that person but does not claim
to own the property or have a security interest in it, the lawyer is free to

deliver the property to the person to whom it belongs.

SCR 20:1.15(e)(4) Burden of proof.

A lawyer’s failure to comply with the delivery requirements of SCR
20:1.15(e)(1) or the accounting requirements of SCR 20:1.15(e)(2) will result
in a presumption that the lawyer has failed to hold property in trust, con-
trary to SCR 20:1.15(b)(1). This presumption can be rebutted by the lawyer’s
production of records or an accounting that overcomes this presumption by
clear, satisfactory, and convincing evidence. See, In re Trust Estate of Martin,
39 Wis. 2d 437, 159 N.W.2d 660 (1968).
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SCR 20:1.15(f)(2)c. Electronic transfers by 3rd parties.

Many forms of electronic deposit allow the transferor to remove the funds
without the consent of the account holder. A lawyer must not only be aware
of the financial institution’s policy but also federal regulations pertaining to
the specific form of electronic deposit, and must ensure that the transferor is
prohibited from withdrawing deposited funds without the lawyer’s consent.

SCR 20:1.15(f)(3)a. Remote deposit.

A remote deposit is an electronic deposit of a paper check to a lawyer’s
trust account. Subject to a lawyer’s compliance with the requirements of
this subsection, such transactions are permitted in an IOLTA account that
is not an E-Banking IOLTA account. Unlike other types of electronic trans-
actions, remote deposits can be traced to images of the front and reverse of
the deposited check, which are retained for at least six years by the lawyer’s
financial institution, pursuant to banking regulations. This exception was
established to facilitate deposits to an IOLTA account of a lawyer who does
not utilize multiple types of electronic transactions, making the expense re-
lating to an E-Banking IOLTA account unnecessary. Remote deposits may
also be made to a non-pooled account for a particular client, subject to those

same requirements.

SCR 20:1.15(f)(3)b. Exception: E-Banking Trust Account.

Financial institutions, as credit card issuers, routinely impose charges on
vendors when a customer pays for goods or services with a credit card. That
charge is deducted directly from the customer’s payment. Vendors who ac-
cept credit cards routinely credit the customer with the full amount of the
payment and absorb the charges. Before holding a client responsible for these
charges, a lawyer needs to disclose this practice to the client in advance, and
assure that the client understands and consents to the charges. In addition,
the lawyer needs to investigate the following concerns before accepting pay-
ments by credit card:

1. Does the credit card issuer prohibit a lawyer/vendor from requiring
the customer to pay the charge? If a lawyer intends to credit the client for
anything less than the full amount of the credit card payment, the lawyer
needs to assure that this practice is not prohibited by the credit card issuer’s

regulations and/or by the agreement between the lawyer and the credit card

216



issuer. Entering into an agreement with a credit card issuer with the intent
to violate this type of requirement may constitute conduct involving dishon-
esty, fraud, or deceit, in violation of SCR 20:8.4(c).

2. Does the credit card issuer require services to be rendered before a
credit card payment for legal fees is accepted? If a lawyer intends to accept
fee advances by credit card, the lawyer needs to assure that fee advances are
not prohibited by the credit card issuer’s regulations and/or by the agreement
between the lawyer and the credit card issuer. Entering into an agreement
with a credit card issuer with the intent to violate this type of requirement
may constitute conduct involving dishonesty, fraud, or deceit, in violation of
SCR 20:8.4(c).

3. By requiring clients to pay the credit card charges, is the lawyer re-
quired to make certain specific disclosures to such clients and offer cash
discounts to all clients? If a lawyer intends to require clients to pay credit
card charges, the lawyer needs to assure that the lawyer complies with all state
and federal laws relating to such transactions, including, but not limited to,
Regulation Z of the Truth in Lending Act, 12 C.E.R. § 206.

SCR 20:1.15(f)(3)c. Alternative to E-Banking Trust Account.

As an alternative to establishing an E-Banking Trust Account for the pur-
pose of making electronic deposits and disbursements, a lawyer may make
electronic deposits to and disbursements from an IOLTA account when ad-
ditional protections are in place. This alternative may reduce the expense of
maintaining two accounts. On the other hand, the alternative requires that
the lawyer prevent the electronic withdrawal of funds from the IOLTA ac-
count that could occur through chargebacks or reversals against a credit card
deposit, or other electronic withdrawals. Specifically, the lawyer must either
establish agreements with the lawyer’s financial institution and with payment
providers to deduct fees, surcharges, and chargebacks from the law firm’s
business account or reimburse the account for such deductions with funds
belonging to the lawyer or law firm within three business days after receiving
notice of the deductions. In addition, the lawyer must establish an agreement
with the financial institution to block debits from the IOLTA account.

SCR 20:1.15(f) (4)b. Exception: Real estate transactions.
SCR 20:1.15(f)(4)b. establishes an exception to the requirement that a
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lawyer only disburse funds that are available for disbursement, i.e., funds that
have been credited to the account. This exception was created in recognition
of the fact that real estate transactions in Wisconsin require a simultane-
ous exchange of funds. However, even under this exception, the funds from
which a lawyer disburses the proceeds of the real estate transaction, i.e., the
lender’s check, draft, wire transfer, etc., must be deposited no later than the
first business day following the date of the closing. In refinancing transac-
tions, the lender’s funds must be deposited as soon as possible, but no later
than the first business day after the loan proceeds are distributed. Proceeds

are generally distributed three days after the closing date.

SCR 20:1.15(g)(2) Record production.

The duty of the lawyer to produce client trust account records for inspec-
tion under SCR 20:1.15(g)(2) is a specific exception to the lawyer’s responsi-
bility to maintain the confidentiality of the client’s information as required
by SCR 20:1.6.

SCR 20:1.15(g)(3) Burden of proof.

A lawyer’s failure to comply with the record production requirements of
SCR 20:1.15(g)(2) or to provide an accounting for trust property will result
in a presumption that the lawyer has failed to hold property in trust, con-
trary to SCR 20:1.15(b)(1). This presumption can be rebutted by the lawyer’s
production of records or an accounting that overcomes this presumption by
clear, satisfactory, and convincing evidence. See, In re Trust Estate of Martin,
39 Wis. 2d 437, 159 N.W.2d 660 (1968). SCR 20:1.15(k)(1) Segregation of
fiduciary property. See comment to SCR 20:1.15(b)(1). SCR 20:1.15(k)(9)
Burden of proof. A lawyer’s failure to comply with the record production
requirements of SCR 20:1.15(k)(8) or to provide an accounting for fiduciary
property will result in a presumption that the lawyer has failed to hold fi-
duciary property in trust, contrary to SCR 20:1.15(k)(1). This presumption
can be rebutted by the lawyer’s production of records or an accounting that
overcomes this presumption by clear, satisfactory, and convincing evidence.
See, In re Trust Estate of Martin, 39 Wis. 2d 437, 159 N.W.2d 660 (1968).

SCR 20:1.15(k)(1) Segregation of fiduciary property
See comment to SCR 20:1.159(b) (1)
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SCR 20:1.15(k)(9) Burden of proof.

A lawyer’s failure to comply with the record production requirements
of SCR 20:1.15(k)(8) or to provide an accounting for fiduciary property will
result in a presumption that the lawyer has failed to hold fiduciary property
in trust, contrary to SCR 20:1.15(k)(1). This presumption can be rebutted
by the lawyer’s production of records or an accounting that overcomes this
presumption by clear, satisfactory, and convincing evidence. See, In re Trust
Estate of Martin, 39 Wis. 2d 437, 159 N.W. 2d660(1968).

SCR 20:1.16 Declining or terminating representation

(a) Except as stated in par. (c), a lawyer shall not represent a client or,
where representation has commenced, shall withdraw from the representa-
tion of a client if:

(1) the representation will result in violation of the Rules of Professional
Conduct or other law;

(2) the lawyer’s physical or mental condition materially impairs the law-
yer’s ability to represent the client; or

(3) the lawyer is discharged.

(b) Except as stated in par. (), a lawyer may withdraw from representing
a client if:

(1) withdrawal can be accomplished without material adverse effect on
the interests of the client;

(2) the client persists in a course of action involving the lawyer’s services
that the lawyer reasonably believes is criminal or fraudulent;

(3) the client has used the lawyer’s services to perpetrate a crime or fraud;

(4) the client insists upon taking action that the lawyer considers repug-
nant or with which the lawyer has a fundamental disagreement;

(5) the client fails substantially to fulfill an obligation to the lawyer re-
garding the lawyer’s services and has been given reasonable warning that the
lawyer will withdraw unless the obligation is fulfilled;

(6) the representation will result in an unreasonable financial burden on
the lawyer or has been rendered unreasonably difficult by the client; or

(7) other good cause for withdrawal exists.

(c) A lawyer must comply with applicable law requiring notice to or per-

mission of a tribunal when terminating a representation. When ordered to
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do so by a tribunal, a lawyer shall continue representation notwithstanding
good cause for terminating the representation.

(d) Upon termination of representation, a lawyer shall take steps to the
extent reasonably practicable to protect a client’s interests, such as giving
reasonable notice to the client, allowing time for employment of other coun-
sel, surrendering papers and property to which the client is entitled and re-
funding any advance payment of fee or expense that has not been earned or
incurred. The lawyer may retain papers relating to the client to the extent
permitted by other law.

WISCONSIN COMMITTEE COMMENT

With respect to subparagraph (c), a lawyer providing limited scope repre-

sentation in a matter before a court should consult s 802.045, stats., regarding
notice and termination requirements.
With respect to the last sentence of paragraph (d), it should be noted that
a state bar ethics opinion suggests that lawyers in Wisconsin do not have a
retaining lien with respect to client papers. See State Bar of Wis. Comm. on
Prof’l Ethics, Formal Op. E-95-4 (1995).

ABA COMMENT

[1] A lawyer should not accept representation in a matter unless it can be
performed competently, promptly, without improper conflict of interest and
to completion. Ordinarily, a representation in a matter is completed when
the agreed-upon assistance has been concluded. See Rules 1.2(c) and 6.5. See
also Rule 1.3, Comment [4].

Mandatory Withdrawal

[2] A lawyer ordinarily must decline or withdraw from representation if
the client demands that the lawyer engage in conduct that is illegal or violates
the Rules of Professional Conduct or other law. The lawyer is not obliged to
decline or withdraw simply because the client suggests such a course of con-
duct; a client may make such a suggestion in the hope that a lawyer will not
be constrained by a professional obligation.

[3] When a lawyer has been appointed to represent a client, withdrawal
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ordinarily requires approval of the appointing authority. See also Rule 6.2.
Similarly, court approval or notice to the court is often required by applica-
ble law before a lawyer withdraws from pending litigation. Difficulty may be
encountered if withdrawal is based on the client’s demand that the lawyer
engage in unprofessional conduct. The court may request an explanation for
the withdrawal, while the lawyer may be bound to keep confidential the facts
that would constitute such an explanation. The lawyer’s statement that pro-
fessional considerations require termination of the representation ordinarily
should be accepted as sufficient. Lawyers should be mindful of their obliga-

tions to both clients and the court under Rules 1.6 and 3.3.

Discharge

[4] A client has a right to discharge a lawyer at any time, with or without
cause, subject to liability for payment for the lawyer’s services. Where future
dispute about the withdrawal may be anticipated, it may be advisable to pre-
pare a written statement reciting the circumstances.

[5] Whether a client can discharge appointed counsel may depend on ap-
plicable law. A client seeking to do so should be given a full explanation of the
consequences. These consequences may include a decision by the appointing
authority that appointment of successor counsel is unjustified, thus requiring
self-representation by the client.

[6] If the client has severely diminished capacity, the client may lack the
legal capacity to discharge the lawyer, and in any event the discharge may
be seriously adverse to the client’s interests. The lawyer should make special
effort to help the client consider the consequences and may take reasonably

necessary protective action as provided in Rule 1.14.

Optional Withdrawal

[7] A lawyer may withdraw from representation in some circumstances.
The lawyer has the option to withdraw if it can be accomplished without
material adverse effect on the client’s interests. Withdrawal is also justified if
the client persists in a course of action that the lawyer reasonably believes is
criminal or fraudulent, for a lawyer is not required to be associated with such
conduct even if the lawyer does not further it. Withdrawal is also permitted
if the lawyer’s services were misused in the past even if that would materially
prejudice the client. The lawyer may also withdraw where the client insists on

taking action that the lawyer considers repugnant or with which the lawyer
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has a fundamental disagreement.
[8] A lawyer may withdraw if the client refuses to abide by the terms of an
agreement relating to the representation, such as an agreement concerning fees

or court costs or an agreement limiting the objectives of the representation.

Assisting the Client upon Withdrawal

[9] Even if the lawyer has been unfairly discharged by the client, a lawyer
must take all reasonable steps to mitigate the consequences to the client. The
lawyer may retain papers as security for a fee only to the extent permitted by
law. See Rule 1.15.

SCR 20:1.17 Sale of law practice

A lawyer or a law firm may sell or purchase a law practice, or an area of
practice, including good will, if the following conditions are satisfied:

(a) The seller ceases to engage in the private practice of law, or in the area
of practice that has been sold, in the geographic area or in the jurisdiction in
which the practice has been conducted;

(b) The entire practice, or the entire area of practice, is sold to one or
more lawyers or law firms;

(c) The seller gives written notice to each of the seller’s affected clients
regarding:

(1) the proposed sale;

(2) the client’s right to retain other counsel or to take possession of the
file; and

(3) the fact that the client’s consent to the transfer of the client’s files

will be presumed if the client does not take any action or does not otherwise
object within ninety (90) days of receipt of the notice.
If a client cannot be given notice, the representation of that client may be
transferred to the purchaser only upon entry of an order so authorizing by
a court having jurisdiction. The seller may disclose to the court in camera
information relating to the representation only to the extent necessary to
obtain an order authorizing the transfer of a file.

(d) The fees charged clients shall not be increased by reason of the sale.
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WISCONSIN COMMITTEE COMMENT

Paragraph (c) requires notice only to “affected” clients, which is a limita-

tion not contained in the Model Rule.
ABA COMMENT

[1] The practice of law is a profession, not merely a business. Clients are
not commodities that can be purchased and sold at will. Pursuant to this
Rule, when a lawyer or an entire firm ceases to practice, or ceases to practice
in an area of law, and other lawyers or firms take over the representation, the
selling lawyer or firm may obtain compensation for the reasonable value of

the practice as may withdrawing partners of law firms. See Rules 5.4 and 5.6.

Termination of Practice by the Seller

[2] The requirement that all of the private practice, or all of an area of
practice, be sold is satisfied if the seller in good faith makes the entire prac-
tice, or the area of practice, available for sale to the purchasers. The fact that
a number of the seller’s clients decide not to be represented by the purchasers
but take their matters elsewhere, therefore, does not result in a violation.
Return to private practice as a result of an unanticipated change in circum-
stances does not necessarily result in a violation. For example, a lawyer who
has sold the practice to accept an appointment to judicial office does not
violate the requirement that the sale be attendant to cessation of practice if
the lawyer later resumes private practice upon being defeated in a contested
or a retention election for the office or resigns from a judiciary position.

[3] The requirement that the seller cease to engage in the private practice
of law does not prohibit employment as a lawyer on the staff of a public
agency or a legal services entity that provides legal services to the poor, or as
in-house counsel to a business.

[4] The Rule permits a sale of an entire practice attendant upon retire-
ment from the private practice of law within the jurisdiction. Its provisions,
therefore, accommodate the lawyer who sells the practice on the occasion of
moving to another state. Some states are so large that a move from one lo-
cale therein to another is tantamount to leaving the jurisdiction in which the

lawyer has engaged in the practice of law. To also accommodate lawyers so
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situated, states may permit the sale of the practice when the lawyer leaves the
geographical area rather than the jurisdiction. The alternative desired should
be indicated by selecting one of the two provided for in Rule 1.17(a).

[5] This Rule also permits a lawyer or law firm to sell an area of practice.
If an area of practice is sold and the lawyer remains in the active practice of
law, the lawyer must cease accepting any matters in the area of practice that
has been sold, either as counsel or co-counsel or by assuming joint responsi-
bility for a matter in connection with the division of a fee with another lawyer
as would otherwise be permitted by Rule 1.5(e). For example, a lawyer with
a substantial number of estate planning matters and a substantial number
of probate administration cases may sell the estate planning portion of the
practice but remain in the practice of law by concentrating on probate admin-
istration; however, that practitioner may not thereafter accept any estate plan-
ning matters. Although a lawyer who leaves a jurisdiction or geographical area
typically would sell the entire practice, this Rule permits the lawyer to limit the
sale to one or more areas of the practice, thereby preserving the lawyer’s right

to continue practice in the areas of the practice that were not sold.

Sale of Entire Practice or Entire Area of Practice

[6] The Rule requires that the seller’s entire practice, or an entire area of
practice, be sold. The prohibition against sale of less than an entire practice
area protects those clients whose matters are less lucrative and who might
find it difficult to secure other counsel if a sale could be limited to substantial
fee-generating matters. The purchasers are required to undertake all client
matters in the practice or practice area, subject to client consent. This re-
quirement is satisfied, however, even if a purchaser is unable to undertake a

particular client matter because of a conflict of interest.

Client Confidences, Consent and Notice

[7] Negotiations between seller and prospective purchaser prior to dis-
closure of information relating to a specific representation of an identifiable
client no more violate the confidentiality provisions of Model Rule 1.6 than do
preliminary discussions concerning the possible association of another lawyer
or mergers between firms, with respect to which client consent is not required.
Providing the purchaser access to client-specific information relating to the
representation and to the file, however, requires client consent. The Rule pro-

vides that before such information can be disclosed by the seller to the pur-
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chaser the client must be given actual written notice of the contemplated sale,
including the identity of the purchaser, and must be told that the decision to
consent or make other arrangements must be made within 90 days. If nothing
is heard from the client within that time, consent to the sale is presumed.

[8] A lawyer or law firm ceasing to practice cannot be required to remain
in practice because some clients cannot be given actual notice of the proposed
purchase. Since these clients cannot themselves consent to the purchase or
direct any other disposition of their files, the Rule requires an order from a
court having jurisdiction authorizing their transfer or other disposition. The
court can be expected to determine whether reasonable efforts to locate the
client have been exhausted, and whether the absent client’s legitimate inter-
ests will be served by authorizing the transfer of the file so that the purchaser
may continue the representation. Preservation of client confidences requires
that the petition for a court order be considered in camera. (A procedure by
which such an order can be obtained needs to be established in jurisdictions
in which it presently does not exist).

[9] All elements of client autonomy, including the client’s absolute right
to discharge a lawyer and transfer the representation to another, survive the

sale of the practice or area of practice.

Fee Arrangements Between Client and Purchaser
[10] The sale may not be financed by increases in fees charged the clients
of the practice. Existing arrangements between the seller and the client as to

fees and the scope of the work must be honored by the purchaser.

Other Applicable Ethical Standards

[11] Lawyers participating in the sale of a law practice or a practice area
are subject to the ethical standards applicable to involving another lawyer in
the representation of a client. These include, for example, the seller’s obliga-
tion to exercise competence in identifying a purchaser qualified to assume
the practice and the purchaser’s obligation to undertake the representation
competently (see Rule 1.1); the obligation to avoid disqualifying conflicts,
and to secure the client’s informed consent for those conflicts that can be
agreed to (see Rule 1.7 regarding conflicts and Rule 1.0(e) for the definition
of informed consent); and the obligation to protect information relating to

the representation (see Rules 1.6 and 1.9).
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[12] If approval of the substitution of the purchasing lawyer for the sell-
ing lawyer is required by the rules of any tribunal in which a matter is pend-
ing, such approval must be obtained before the matter can be included in the
sale (see Rule 1.16).

Applicability of the Rule

[13] This Rule applies to the sale of a law practice of a deceased, disabled
or disappeared lawyer. Thus, the seller may be represented by a non-law-
yer representative not subject to these Rules. Since, however, no lawyer may
participate in a sale of a law practice which does not conform to the require-
ments of this Rule, the representatives of the seller as well as the purchasing
lawyer can be expected to see to it that they are met.

[14] Admission to or retirement from a law partnership or professional
association, retirement plans and similar arrangements, and a sale of tangible
assets of a law practice, do not constitute a sale or purchase governed by this
Rule.

[15] This Rule does not apply to the transfers of legal representation be-
tween lawyers when such transfers are unrelated to the sale of a practice or

an area of practice.

SCR 20:1.18 Duties to prospective client

(a) A person who discusses with a lawyer the possibility of forming a
client-lawyer relationship with respect to a matter is a prospective client.

(b) Even when no client-lawyer relationship ensues, a lawyer who has
had discussions with a prospective client shall not use or reveal information
learned in the consultation, except as SCR 20:1.9 would permit with respect
to information of a former client.

(c) A lawyer subject to par. (b) shall not represent a client with interests
materially adverse to those of a prospective client in the same or a substan-
tially related matter if the lawyer received information from the prospective
client that could be significantly harmful to that person in the matter, except
as provided in par. (d). If a lawyer is disqualified from representation under
this paragraph, no lawyer in a firm with which that lawyer is associated may
knowingly undertake or continue representation in such a matter, except as
provided in par. (d).

(d) When the lawyer has received disqualifying information as defined in
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par. (c), representation is permissible if:

(1) both the affected client and the prospective client have given informed
consent, confirmed in writing, or

(2) the lawyer who received the information took reasonable measures
to avoid exposure to more disqualifying information than was reasonably
necessary to determine whether to represent the prospective client; and

(i) the disqualified lawyer is timely screened from any participation

in the matter and is apportioned no part of the fee therefrom; and

(i) written notice is promptly given to the prospective client.
ABA COMMENT

[1] Prospective clients, like clients, may disclose information to a lawyer,
place documents or other property in the lawyer’s custody, or rely on the
lawyer’s advice. A lawyer’s discussions with a prospective client usually are
limited in time and depth and leave both the prospective client and the law-
yer free (and sometimes required) to proceed no further. Hence, prospective
clients should receive some but not all of the protection afforded clients.

[2] A person becomes a prospective client by consulting with a lawyer
about the possibility of forming a client-lawyer relationship with respect to
a matter. Whether communications, including written, oral, or electronic
communications, constitute a consultation depends on the circumstances.
For example, a consultation is likely to have occurred if a lawyer, either in
person or through the lawyer’s advertising in any medium, specifically re-
quests or invites the submission of information about a potential represen-
tation without clear and reasonably understandable warnings and cautionary
statements that limit the lawyer’s obligations, and a person provides informa-
tion in response. See also Comment [4]. In contrast, a consultation does not
occur if a person provides information to a lawyer in response to advertising
that merely describes the lawyer’s education, experience, areas of practice,
and contact information, or provides legal information of general interest.
Such a person communicates information unilaterally to a lawyer, without
any reasonable expectation that the lawyer is willing to discuss the possibility
of forming a clientlawyer relationship, and is thus not a “prospective client.”
Moreover, a person who communicates with a lawyer for the purpose of

disqualifying the lawyer is not a “prospective client.”

227



[3] It is often necessary for a prospective client to reveal information to
the lawyer during an initial consultation prior to the decision about forma-
tion of a client-lawyer relationship. The lawyer often must learn such infor-
mation to determine whether there is a conflict of interest with an existing
client and whether the matter is one that the lawyer is willing to undertake.
Paragraph (b) prohibits the lawyer from using or revealing that information,
except as permitted by Rule 1.9, even if the client or lawyer decides not to
proceed with the representation. The duty exists regardless of how brief the
initial conference may be.

[4] In order to avoid acquiring disqualifying information from a pro-
spective client, a lawyer considering whether or not to undertake a new mat-
ter should limit the initial interview to only such information as reasonably
appears necessary for that purpose. Where the information indicates that a
conflict of interest or other reason for non-representation exists, the lawyer
should so inform the prospective client or decline the representation. If the
prospective client wishes to retain the lawyer, and if consent is possible under
Rule 1.7, then consent from all affected present or former clients must be
obtained before accepting the representation.

[5] A lawyer may condition conversations with a prospective client on the
person’s informed consent that no information disclosed during the consul-
tation will prohibit the lawyer from representing a different client in the mat-
ter. See Rule 1.0(e) for the definition of informed consent. If the agreement
expressly so provides, the prospective client may also consent to the lawyer’s
subsequent use of information received from the prospective client.

[6] Even in the absence of an agreement, under paragraph (c), the lawyer
is not prohibited from representing a client with interests adverse to those
of the prospective client in the same or a substantially related matter unless
the lawyer has received from the prospective client information that could be
significantly harmful if used in the matter.

[7] Under paragraph (c), the prohibition in this Rule is imputed to other
lawyers as provided in Rule 1.10, but, under paragraph (d)(1), imputation
may be avoided if the lawyer obtains the informed consent, confirmed in
writing, of both the prospective and affected clients. In the alternative, im-
putation may be avoided if the conditions of paragraph (d)(2) are met and
all disqualified lawyers are timely screened and written notice is promptly

given to the prospective client. See Rule 1.0(k) (requirements for screening
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procedures). Paragraph (d)(2)(i) does not prohibit the screened lawyer from
receiving a salary or partnership share established by prior independent
agreement, but that lawyer may not receive compensation directly related to
the matter in which the lawyer is disqualified.

[8] Notice, including a general description of the subject matter about
which the lawyer was consulted, and of the screening procedures employed,
generally should be given as soon as practicable after the need for screening
becomes apparent.

[9] For the duty of competence of a lawyer who gives assistance on the mer-
its of a matter to a prospective client, see Rule 1.1. For a lawyer’s duties when a

prospective client entrusts valuables or papers to the lawyer’s care, see Rule 1.15.
COUNSELOR

SCR 20:2.1 Advisor

In representing a client, a lawyer shall exercise independent professional
judgment and render candid advice. In rendering advice, a lawyer may refer
not only to law but to other considerations such as moral, economic, social,

and political factors that may be relevant to the client’s situation.
ABA COMMENT

Scope of Advice

[1] A client is entitled to straightforward advice expressing the lawyer’s
honest assessment. Legal advice often involves unpleasant facts and alternatives
that a client may be disinclined to confront. In presenting advice, a lawyer
endeavors to sustain the client’s morale and may put advice in as acceptable a
form as honesty permits. However, a lawyer should not be deterred from giving
candid advice by the prospect that the advice will be unpalatable to the client.

Advice couched in narrow legal terms may be of little value to a client,
especially where practical considerations, such as cost or effects on other peo-
ple, are predominant. Purely technical legal advice, therefore, can sometimes
be inadequate. It is proper for a lawyer to refer to relevant moral and ethical
considerations in giving advice. Although a lawyer is not a moral advisor as
such, moral and ethical considerations impinge upon most legal questions

and may decisively influence how the law will be applied.
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[2] A client may expressly or impliedly ask the lawyer for purely technical
advice. When such a request is made by a client experienced in legal matters, the
lawyer may accept it at face value. When such a request is made by a client inex-
perienced in legal matters, however, the lawyer’s responsibility as advisor may
include indicating that more may be involved than strictly legal considerations.

[3] Matters that go beyond strictly legal questions may also be in the
domain of another profession. Family matters can involve problems within
the professional competence of psychiatry, clinical psychology or social
work; business matters can involve problems within the competence of the
accounting profession or of financial specialists. Where consultation with a
professional in another field is itself something a competent lawyer would
recommend, the lawyer should make such a recommendation. At the same
time, a lawyer’s advice at its best often consists of recommending a course of

action in the face of conflicting recommendations of experts.

Offering Advice

[4] In general, a lawyer is not expected to give advice until asked by the
client. However, when a lawyer knows that a client proposes a course of ac-
tion that is likely to result in substantial adverse legal consequences to the
client, the lawyer’s duty to the client under Rule 1.4 may require that the law-
yer offer advice if the client’s course of action is related to the representation.
Similarly, when a matter is likely to involve litigation, it may be necessary
under Rule 1.4 to inform the client of forms of dispute resolution that might
constitute reasonable alternatives to litigation. A lawyer ordinarily has no
duty to initiate investigation of a client’s affairs or to give advice that the
client has indicated is unwanted, but a lawyer may initiate advice to a client

when doing so appears to be in the client’s interest.
SCR20:2.2  Omitted.

SCR 20:2.3 Evaluation for use by 3rd persons

(a) A lawyer may provide an evaluation of a matter affecting a client for
the use of someone other than the client if the lawyer reasonably believes
that making the evaluation is compatible with other aspects of the lawyer’s
relationship with the client.

(b) When the lawyer knows or reasonably should know that the evalua-
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tion is likely to affect the client’s interests materially and adversely, the lawyer
shall not provide the evaluation unless the client gives informed consent.

(c) Except as disclosure is authorized in connection with a report of an
evaluation, information relating to the evaluation is otherwise protected by
SCR 20:1.6.

ABA COMMENT

Definition

[1] An evaluation may be performed at the client’s direction or when im-
pliedly authorized in order to carry out the representation. See Rule 1.2. Such
an evaluation may be for the primary purpose of establishing information for
the benefit of third parties; for example, an opinion concerning the title of
property rendered at the behest of a vendor for the information of a prospective
purchaser, or at the behest of a borrower for the information of a prospective
lender. In some situations, the evaluation may be required by a government
agency; for example, an opinion concerning the legality of the securities regis-
tered for sale under the securities laws. In other instances, the evaluation may
be required by a third person, such as a purchaser of a business.

[2] A legal evaluation should be distinguished from an investigation of
a person with whom the lawyer does not have a client-lawyer relationship.
For example, a lawyer retained by a purchaser to analyze a vendor’s title
to property does not have a client-lawyer relationship with the vendor. So
also, an investigation into a person’s affairs by a government lawyer, or by
special counsel by a government lawyer, or by special counsel employed by
the government, is not an evaluation as that term is used in this Rule. The
question is whether the lawyer is retained by the person whose affairs are
being examined. When the lawyer is retained by that person, the general rules
concerning loyalty to client and preservation of confidences apply, which is
not the case if the lawyer is retained by someone else. For this reason, it is
essential to identify the person by whom the lawyer is retained. This should
be made clear not only to the person under examination, but also to others

to whom the results are to be made available.

Duties Owed to Third Person and Client

[3] When the evaluation is intended for the information or use of a third
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person, a legal duty to that person may or may not arise. That legal question
is beyond the scope of this Rule. However, since such an evaluation involves a
departure from the normal client-lawyer relationship, careful analysis of the
situation is required. The lawyer must be satisfied as a matter of professional
judgment that making the evaluation is compatible with other functions un-
dertaken in behalf of the client. For example, if the lawyer is acting as advo-
cate in defending the client against charges of fraud, it would normally be
incompatible with that responsibility for the lawyer to perform an evaluation
for others concerning the same or a related transaction. Assuming no such
impediment is apparent, however, the lawyer should advise the client of the
implications of the evaluation, particularly the lawyer’s responsibilities to
third persons and the duty to disseminate the findings.

Access to and Disclosure of Information

[4] The quality of an evaluation depends on the freedom and extent of
the investigation upon which it is based. Ordinarily a lawyer should have
whatever latitude of investigation seems necessary as a matter of professional
judgment. Under some circumstances, however, the terms of the evaluation
may be limited. For example, certain issues or sources may be categorically
excluded, or the scope of search may be limited by time constraints or the
noncooperation of persons having relevant information. Any such limitations
that are material to the evaluation should be described in the report. If after
a lawyer has commenced an evaluation, the client refuses to comply with the
terms upon which it was understood the evaluation was to have been made,
the lawyer’s obligations are determined by law, having reference to the terms
of the client’s agreement and the surrounding circumstances. In no circum-
stances is the lawyer permitted to knowingly make a false statement of mate-

rial fact or law in providing an evaluation under this Rule. See Rule 4.1.

Obtaining Client’s Informed Consent

[5] Information relating to an evaluation is protected by Rule 1.6. In
many situations, providing an evaluation to a third party poses no signifi-
cant risk to the client; thus, the lawyer may be impliedly authorized to dis-
close information to carry out the representation. See Rule 1.6(a). Where,
however, it is reasonably likely that providing the evaluation will affect the

client’s interests materially and adversely, the lawyer must first obtain the
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client’s consent after the client has been adequately informed concerning the
important possible effects on the client’s interests. See Rules 1.6(a) and 1.0(e).
Financial Auditors’ Requests for Information

[6] When a question concerning the legal situation of a client arises at the
instance of the client’s financial auditor and the question is referred to the
lawyer, the lawyer’s response may be made in accordance with procedures
recognized in the legal profession. Such a procedure is set forth in the Amer-
ican Bar Association Statement of Policy Regarding Lawyers’ Responses to
Auditors’ Requests for Information, adopted in 1975.

SCR 20:2.4 Lawyer serving as 3rd-party neutral

(a) A lawyer serves as a 3rd-party neutral when the lawyer assists two
or more persons who are not clients of the lawyer to reach a resolution of a
dispute or other matter that has arisen between them. Service as a 3rd-party
neutral may include service as an arbitrator, a mediator or in such other
capacity as will enable the lawyer to assist the parties to resolve the matter.

(b) A lawyer serving as a 3rd-party neutral shall inform unrepresented
parties that the lawyer is not representing them. When the lawyer knows or
reasonably should know that a party does not understand the lawyer’s role in
the matter, the lawyer shall explain the difference between the lawyer’s role
as a 3rd-party neutral and a lawyer’s role as one who represents a client.

(c)(1) A lawyer serving as mediator in a case arising under ch. 767, stats.,
in which the parties have resolved one or more issues being mediated may
draft, select, complete, modify, or file documents confirming, memorializ-
ing, or implementing such resolution, as long as the lawyer maintains his or
her neutrality throughout the process and both parties give their informed
consent, confirmed in a writing signed by the parties to the mediation. For
purposes of this subsection, informed consent requires, at a minimum, the
lawyer to disclose to each party any interest or relationship that is likely to
affect the lawyer’s impartiality in the case or to create an appearance of par-
tiality or bias and that the lawyer explain all of the following to each of the
parties:

a. The limits of the lawyer’s role.

b. That the lawyer does not represent either party to the mediation.

c. That the lawyer cannot give legal advice or advocate on behalf of either

party to the mediation.
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d. The desirability of seeking independent legal advice before executing
any documents prepared by the lawyer-mediator.

(2) The drafting, selection, completion, modification, and filing of doc-
uments pursuant to par. (1) does not create a client-lawyer relationship be-
tween the lawyer and a party.

(3) Notwithstanding par. (2), in drafting, selecting, completing or modi-
fying the documents referred to in par. (1), a lawyer serving as mediator shall
exercise the same degree of competence and shall act with the same degree
of diligence as SCRs 20:1.1 and 20:1.3 would require if the lawyer were rep-
resenting the parties to the mediation.

(4) A lawyer serving as mediator who has prepared documents pursuant
to par. (1) may, with the informed consent of all parties to the mediation,
file such documents with the court. However, a lawyer who has served as a
mediator may not appear in court on behalf of either or both of the parties in
mediation.

(5) Any document prepared pursuant to this subsection that is filed with
the court shall clearly indicate on the document that it was “prepared with

the assistance of a lawyer acting as mediator.”
WISCONSIN COMMENT

Mediation is a process designed to resolve disputes between two or more
parties through agreement facilitated by a neutral person. Although many
lawyers routinely act as mediators, there has been some concern about the
applicability of the SCRs to lawyers acting as mediators. However, the se-
lection, drafting, completion, modification, or filing of legal documents or
agreements to memorialize or implement a mediated settlement does con-
stitute the practice of law and is regulated by SCR Chapter 23. See SCR 23.01.
The purpose of subsection (c) is to clarify that a lawyer serving as mediator in
a Chapter 767 proceeding may, while acting in that capacity, memorialize the
outcome of the mediation, if it can be done without compromising his or her
neutrality and that, by doing so, the lawyer does not assume a client-lawyer
relationship with either party. The lawyer serving as mediator may not at
any stage of the process attempt to advance the interests of one party at the
expense of any other party.

Although a lawyer acting as mediator should strive to anticipate the is-
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sues and resolve them prior to documenting the outcome of the mediation,
the process of documenting itself may illuminate or create previously unfore-
seen issues. For this reason, the mediator should make it clear to the parties
that the process of documentation is part of the mediation and the mediator
must maintain neutrality throughout that process.

Likewise, even after documents confirming, memorializing, or imple-
menting the resolution of issues have been finalized, other previously un-
identified or unresolved issues may arise. The mediator may, as an extension
of the original mediation, continue in a neutral capacity to assist the parties
in resolving and memorializing those issues. While this rule does not require
the mediator to resolve or memorialize all issues, the prudent mediator may
want to consider identifying any issues the parties have intentionally left un-
resolved.

Documents drafted, selected, completed or modified by a mediator can

have consequences an unrepresented party might not perceive. Although
an attorney acting as neutral mediator may attempt to explain those conse-
quences to the parties in mediation, he or she does not stand in a client-law-
yer relationship with either party and may not give legal advice to either
or both parties while acting in that neutral capacity. Moreover, because the
line between discussing consequences and dispensing advice is not always
clear, a lawyer acting as mediator who chooses to explain those consequences
should take care to avoid offering or appearing to offer legal advice. For these
reasons, and to emphasize to the parties that the lawyer acting as mediator
does not represent 155 the parties, subsection (c)(1)(d) requires an attorney
who has mediated a dispute between unrepresented parties to recommend
that each seek independent legal advice before executing the documents that
attorney has drafted, selected, completed, or modified.
Notwithstanding that no client-lawyer relationship is created when a law-
yer-mediator drafts documents pursuant to this rule, subsection (c)(3) im-
poses duties of competence and diligence in connection with the drafting
of such documents. A lawyer who fails to fulfill such duties violates SCR
20:2.4(c)(4).

Filing documents prepared pursuant to this subsection in court can often
be accomplished most efficiently by a lawyer familiar with the documents
and, as long as done with the consent of the parties to the mediation, may be

accomplished by the mediator without impairing his or her neutrality. How-
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ever, any appearance by a lawyer in court on behalf of one or more parties is
so closely associated with advocacy that it could compromise the appearance
of neutrality and/or provide an occasion to depart from it. For this reason,
although a lawyer who has served as a mediator may file documents with
the court, such a lawyer may not appear in court on behalf of one or both
parties. A lawyer who has served as a third party neutral, such as a mediator
in a matter, may not thereafter represent any party at any stage of the matter.
See SCR 20:1.12.

Because the lawyer-mediator does not have a client-lawyer relationship
with any of the parties, SCR 20:1.2(cm) does not apply. Subsection (5) makes
it clear that the lawyer-mediator must make an equivalent disclosure. Filing
of documents by a lawyer-mediator pursuant to this rule does not constitute

an appearance in the matter.
ABA COMMENT

[1] Alternative dispute resolution has become a substantial part of the
civil justice system. Aside from representing clients in dispute-resolution
processes, lawyers often serve as third-party neutrals. A third-party neutral is
a person, such as a mediator, arbitrator, conciliator or evaluator, who assists
the parties, represented or unrepresented, in the resolution of a dispute or in
the arrangement of a transaction. Whether a third-party neutral serves pri-
marily as a facilitator, evaluator or decision maker depends on the particular
process that is either selected by the parties or mandated by a court.

[2] The role of a third-party neutral is not unique to lawyers, although, in
some court-connected contexts, only lawyers are allowed to serve in this role
or to handle certain types of cases. In performing this role, the lawyer may
be subject to court rules or other law that apply either to third-party neu-
trals generally or to lawyers serving as third-party neutrals. Lawyer-neutrals
may also be subject to various codes of ethics, such as the Code of Ethics for
Arbitration in Commercial Disputes prepared by a joint committee of the
American Bar Association and the American Arbitration Association or the
Model Standards of Conduct for Mediators jointly prepared by the American
Bar Association, the American Arbitration Association and the Society of
Professionals in Dispute Resolution.

[3] Unlike nonlawyers who serve as third-party neutrals, lawyers serv-
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ing in this role may experience unique problems as a result of differences
between the role of a third-party neutral and a lawyer’s service as a client
representative. The potential for confusion is significant when the parties are
unrepresented in the process. Thus, paragraph (b) requires a lawyer-neutral
to inform unrepresented parties that the lawyer is not representing them. For
some parties, particularly parties who frequently use dispute-resolution pro-
cesses, this information will be sufficient. For others, particularly those who
are using the process for the first time, more information will be required.
Where appropriate, the lawyer should inform unrepresented parties of the
important differences between the lawyer’s role as third-party neutral and
a lawyer’s role as a client representative, including the inapplicability of the
attorney-client evidentiary privilege. The extent of disclosure required under
this paragraph will depend on the particular parties involved and the subject
matter of the proceeding, as well as the particular features of the dispute-res-
olution process selected.

[4] A lawyer who serves as a third-party neutral subsequently may be
asked to serve as a lawyer representing a client in the same matter. The con-
flicts of interest that arise for both the individual lawyer and the lawyer’s law
firm are addressed in Rule 1.12.

[5] Lawyers who represent clients in alternative dispute-resolution
processes are governed by the Rules of Professional Conduct. When the
dispute-resolution process takes place before a tribunal, as in binding arbi-
tration (see Rule 1.0(m)), the lawyer’s duty of candor is governed by Rule 3.3.
Otherwise, the lawyer’s duty of candor toward both the third-party neutral
and other parties is governed by Rule 4.1.

ADVOCATE

SCR 20:3.1 Meritorious claims and contentions

(a) In representing a client, a lawyer shall not:

(1) knowingly advance a claim or defense that is unwarranted under ex-
isting law, except that the lawyer may advance such claim or defense if it
can be supported by good faith argument for an extension, modification or
reversal of existing law;

(am) A lawyer providing limited scope representation pursuant to SCR

20:1.2(c) may rely on the otherwise self-represented person’s representation
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of facts, unless the lawyer has reason to believe that such representations are
false, or materially insufficient, in which instance the lawyer shall make an
independent reasonable inquiry into the facts.

(2) knowingly advance a factual position unless there is a basis for doing
so that is not frivolous; or

(3) file a suit, assert a position, conduct a defense, delay a trial or take other
action on behalf of the client when the lawyer knows or when it is obvious that
such an action would serve merely to harass or maliciously injure another.

(b) A lawyer for the defendant in a criminal proceeding, or the respon-
dent in a proceeding that could result in deprivation of liberty, may never-
theless so defend the proceeding as to require that every element of the case
be established.

WISCONSIN COMMITTEE COMMENT

This Wisconsin Supreme Court Rule differs from the Model Rule in ex-

pressly establishing a subjective test for an ethical violation.
ABA COMMENT

[1] The advocate has a duty to use legal procedure for the fullest benefit
of the client’s cause, but also a duty not to abuse legal procedure. The law,
both procedural and substantive, establishes the limits within which an ad-
vocate may proceed. However, the law is not always clear and never is static.
Accordingly, in determining the proper scope of advocacy, account must be
taken of the law’s ambiguities and potential for change.

[2] The filing of an action or defense or similar action taken for a client is
not frivolous merely because the facts have not first been fully substantiated
or because the lawyer expects to develop vital evidence only by discovery.
What is required of lawyers, however, is that they inform themselves about
the facts of their clients’” cases and the applicable law and determine that
they can make good faith arguments in support of their clients’ positions.
Such action is not frivolous even though the lawyer believes that the client’s
position ultimately will not prevail. The action is frivolous, however, if the
lawyer is unable either to make a good faith argument on the merits of the

action taken or to support the action taken by a good faith argument for an
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extension, modification or reversal of existing law.

[3] The lawyer’s obligations under this Rule are subordinate to federal
or state constitutional law that entitles a defendant in a criminal matter to
the assistance of counsel in presenting a claim or contention that otherwise
would be prohibited by this Rule.

SCR 20:3.2 Expediting litigation
A lawyer shall make reasonable efforts to expedite litigation consistent

with the interests of the client.
ABA COMMENT

[1] Dilatory practices bring the administration of justice into disrepute.
Although there will be occasions when a lawyer may properly seek a post-
ponement for personal reasons, it is not proper for a lawyer to routinely
fail to expedite litigation solely for the convenience of the advocates. Nor
will a failure to expedite be reasonable if done for the purpose of frustrating
an opposing party’s attempt to obtain rightful redress or repose. It is not a
justification that similar conduct is often tolerated by the bench and bar. The
question is whether a competent lawyer acting in good faith would regard the
course of action as having some substantial purpose other than delay. Real-
izing financial or other benefit from otherwise improper delay in litigation is

not a legitimate interest of the client.

SCR 20:3.3 Candor toward the tribunal

(a) A lawyer shall not knowingly:

(1) make a false statement of fact or law to a tribunal or fail to correct a false
statement of material fact or law previously made to the tribunal by the lawyer;

(2) fail to disclose to the tribunal legal authority in the controlling juris-
diction known to the lawyer to be directly adverse to the position of the client
and not disclosed by opposing counsel; or

(3) offer evidence that the lawyer knows to be false. If a lawyer, the law-
yer’s client, or a witness called by the lawyer, has offered material evidence
and the lawyer comes to know of its falsity, the lawyer shall take reasonable
remedial measures, including, if necessary, disclosure to the tribunal. A law-

yer may refuse to offer evidence, other than the testimony of a defendant in
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a criminal matter that the lawyer reasonably believes is false.

(b) A lawyer who represents a client in an adjudicative proceeding and
who knows that a person intends to engage, is engaging, or has engaged in
criminal or fraudulent conduct related to the proceeding shall take reason-
able remedial measures, including, if necessary, disclosure to the tribunal.

(c) The duties stated in pars. (a) and (b) apply even if compliance requires
disclosure of information otherwise protected by SCR 20:1.6.

(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all
material facts known to the lawyer that will enable the tribunal to make an

informed decision, whether or not the facts are adverse.
WISCONSIN COMMITTEE COMMENT

Unlike its Model Rule counterpart, paragraph (c) does not specify when
the duties expire. For this reason, ABA Comment [13] is inapplicable.

ABA COMMENT

[1] This Rule governs the conduct of a lawyer who is representing a client
in the proceedings of a tribunal. See Rule 1.0(m) for the definition of “tribu-
nal.” It also applies when the lawyer is representing a client in an ancillary
proceeding conducted pursuant to the tribunal’s adjudicative authority, such
as a deposition. Thus, for example, paragraph (a)(3) requires a lawyer to take
reasonable remedial measures if the lawyer comes to know that a client who
is testifying in a deposition has offered evidence that is false.

[2] This Rule sets forth the special duties of lawyers as officers of the court
to avoid conduct that undermines the integrity of the adjudicative process. A
lawyer acting as an advocate in an adjudicative proceeding has an obligation
to present the client’s case with persuasive force. Performance of that duty
while maintaining confidences of the client, however, is qualified by the ad-
vocate’s duty of candor to the tribunal. Consequently, although a lawyer in
an adversary proceeding is not required to present an impartial exposition of
the law or to vouch for the evidence submitted in a cause, the lawyer must not
allow the tribunal to be misled by false statements of law or fact or evidence

that the lawyer knows to be false.
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Representations by a Lawyer

[3] An advocate is responsible for pleadings and other documents pre-
pared for litigation, but is usually not required to have personal knowledge
of matters asserted therein, for litigation documents ordinarily present asser-
tions by the client, or by someone on the client’s behalf, and not assertions by
the lawyer. Compare Rule 3.1. However, an assertion purporting to be on the
lawyer’s own knowledge, as in an affidavit by the lawyer or in a statement in
open court, may properly be made only when the lawyer knows the assertion
is true or believes it to be true on the basis of a reasonably diligent inquiry.
There are circumstances where failure to make a disclosure is the equivalent
of an affirmative misrepresentation. The obligation prescribed in Rule 1.2(d)
not to counsel a client to commit or assist the client in committing a fraud
applies in litigation. Regarding compliance with Rule 1.2(d), see the Com-
ment to that Rule. See also the Comment to Rule 8.4(b).

Legal Argument

[4] Legal argument based on a knowingly false representation of law con-
stitutes dishonesty toward the tribunal. A lawyer is not required to make
a disinterested exposition of the law, but must recognize the existence of
pertinent legal authorities. Furthermore, as stated in paragraph (a)(2), an
advocate has a duty to disclose directly adverse authority in the controlling
jurisdiction that has not been disclosed by the opposing party. The underly-
ing concept is that legal argument is a discussion seeking to determine the
legal premises properly applicable to the case.

Offering Evidence

[5] Paragraph (a)(3) requires that the lawyer refuse to offer evidence that
the lawyer knows to be false, regardless of the client’s wishes. This duty is
premised on the lawyer’s obligation as an officer of the court to prevent the
trier of fact from being misled by false evidence. A lawyer does not violate
this Rule if the lawyer offers the evidence for the purpose of establishing its
falsity.

[6] If a lawyer knows that the client intends to testify falsely or wants the
lawyer to introduce false evidence, the lawyer should seek to persuade the
client that the evidence should not be offered. If the persuasion is ineffective

and the lawyer continues to represent the client, the lawyer must refuse to
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offer the false evidence. If only a portion of a witness’s testimony will be
false, the lawyer may call the witness to testify but may not elicit or otherwise
permit the witness to present the testimony that the lawyer knows is false.

[7] The duties stated in paragraphs (a) and (b) apply to all lawyers, in-
cluding defense counsel in criminal cases. In some jurisdictions, however,
courts have required counsel to present the accused as a witness or to give a
narrative statement if the accused so desires, even if counsel knows that the
testimony or statement will be false. The obligation of the advocate under the
Rules of Professional Conduct is subordinate to such requirements. See also
Comment [9].

[8] The prohibition against offering false evidence only applies if the law-
yer knows that the evidence is false. A lawyer’s reasonable belief that evi-
dence is false does not preclude its presentation to the trier of fact. A lawyer’s
knowledge that evidence is false, however, can be inferred from the circum-
stances. See Rule 1.0(f). Thus, although a lawyer should resolve doubts about
the veracity of testimony or other evidence in favor of the client, the lawyer
cannot ignore an obvious falsehood.

[9] Although paragraph (a)(3) only prohibits a lawyer from offering ev-
idence the lawyer knows to be false, it permits the lawyer to refuse to offer
testimony or other proof that the lawyer reasonably believes is false. Offering
such proof may reflect adversely on the lawyer’s ability to discriminate in the
quality of evidence and thus impair the lawyer’s effectiveness as an advocate.
Because of the special protections historically provided criminal defendants,
however, this Rule does not permit a lawyer to refuse to offer the testimony of
such a client where the lawyer reasonably believes but does not know that the
testimony will be false. Unless the lawyer knows the testimony will be false,

the lawyer must honor the client’s decision to testify. See also Comment [7].

Remedial Measures

[10] Having offered material evidence in the belief that it was true, a law-
yer may subsequently come to know that the evidence is false. Or, a lawyer
may be surprised when the lawyer’s client, or another witness called by the
lawyer, offers testimony the lawyer knows to be false, either during the law-
yer’s direct examination or in response to cross-examination by the opposing
lawyer. In such situations or if the lawyer knows of the falsity of testimony

elicited from the client during a deposition, the lawyer must take reasonable
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remedial measures. In such situations, the advocate’s proper course is to re-
monstrate with the client confidentially, advise the client of the lawyer’s duty
of candor to the tribunal and seek the client’s cooperation with respect to the
withdrawal or correction of the false statements or evidence. If that fails, the
advocate must take further remedial action. If withdrawal from the represen-
tation is not permitted or will not undo the effect of the false evidence, the
advocate must make such disclosure to the tribunal as is reasonably necessary
to remedy the situation, even if doing so requires the lawyer to reveal infor-
mation that otherwise would be protected by Rule 1.6. It is for the tribunal
then to determine what should be done—making a statement about the mat-
ter to the trier of fact, ordering a mistrial or perhaps nothing.

[11] The disclosure of a client’s false testimony can result in grave con-
sequences to the client, including not only a sense of betrayal but also loss of
the case and perhaps a prosecution for perjury. But the alternative is that the
lawyer cooperate in deceiving the court, thereby subverting the truth-find-
ing process which the adversary system is designed to implement. See Rule
1.2(d). Furthermore, unless it is clearly understood that the lawyer will act
upon the duty to disclose the existence of false evidence, the client can simply
reject the lawyer’s advice to reveal the false evidence and insist that the lawyer
keep silent. Thus the client could in effect coerce the lawyer into being a party

to fraud on the court.

Preserving Integrity of Adjudicative Process

[12] Lawyers have a special obligation to protect a tribunal against crim-
inal or fraudulent conduct that undermines the integrity of the adjudicative
process, such as bribing, intimidating or otherwise unlawfully communicat-
ing with a witness, juror, court official or other participant in the proceeding,
unlawfully destroying or concealing documents or other evidence or failing
to disclose information to the tribunal when required by law to do so. Thus,
paragraph (b) requires a lawyer to take reasonable remedial measures, in-
cluding disclosure if necessary, whenever the lawyer knows that a person,
including the lawyer’s client, intends to engage, is engaging or has engaged

in criminal or fraudulent conduct related to the proceeding.

Duration of Obligation

[13] A practical time limit on the obligation to rectify false evidence or

243



false statements of law and fact has to be established. The conclusion of the
proceeding is a reasonably definite point for the termination of the obliga-
tion. A proceeding has concluded within the meaning of this Rule when a
final judgment in the proceeding has been affirmed on appeal or the time for

review has passed.

Ex Parte Proceedings

[14] Ordinarily, an advocate has the limited responsibility of presenting
one side of the matters that a tribunal should consider in reaching a decision;
the conflicting position is expected to be presented by the opposing party.
However, in any ex parte proceeding, such as an application for a temporary
restraining order, there is no balance of presentation by opposing advocates.
The object of an ex parte proceeding is nevertheless to yield a substantially
just result. The judge has an affirmative responsibility to accord the absent
party just consideration. The lawyer for the represented party has the correl-
ative duty to make disclosures of material facts known to the lawyer and that

the lawyer reasonably believes are necessary to an informed decision.

Withdrawal

[15] Normally, a lawyer’s compliance with the duty of candor imposed
by this Rule does not require that the lawyer withdraw from the representa-
tion of a client whose interests will be or have been adversely affected by the
lawyer’s disclosure. The lawyer may, however, be required by Rule 1.16(a) to
seek permission of the tribunal to withdraw if the lawyer’s compliance with
this Rule’s duty of candor results in such an extreme deterioration of the cli-
ent-lawyer relationship that the lawyer can no longer competently represent
the client. Also see Rule 1.16(b) for the circumstances in which a lawyer will
be permitted to seek a tribunal’s permission to withdraw. In connection with
a request for permission to withdraw that is premised on a client’s miscon-
duct, a lawyer may reveal information relating to the representation only
to the extent reasonably necessary to comply with this Rule or as otherwise

permitted by Rule 1.6.
SCR 20:3.4 Fairness to opposing party and counsel

A lawyer shall not:

(a) unlawfully obstruct another party’s access to evidence or unlawfully
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alter, destroy or conceal a document or other material having potential evi-
dentiary value. A lawyer shall not counsel or assist another person to do any
such act;

(b) falsify evidence, counsel or assist a witness to testify falsely, or offer
an inducement to a witness that is prohibited by law;

(c) knowingly disobey an obligation under the rules of a tribunal, except
for an open refusal based on an assertion that no valid obligation exists;

(d) in pretrial procedure, make a frivolous discovery request or fail to
make reasonably diligent effort to comply with a legally proper discovery
request by an opposing party;

(e) in trial, allude to any matter that the lawyer does not reasonably be-
lieve is relevant or that will not be supported by admissible evidence, assert
personal knowledge of facts in issue except when testifying as a witness, or
state a personal opinion as to the justness of a cause, the credibility of a wit-
ness, the culpability of a civil litigant or the guilt or innocence of an accused;
or

(f) request a person other than a client to refrain from voluntarily giving
relevant information to another party unless:

(1) the person is a relative or an employee or other agent of a client; and

(2) the lawyer reasonably believes that the person’s interests will not be

adversely affected by refraining from giving such information.
ABA COMMENT

[1] The procedure of the adversary system contemplates that the evi-
dence in a case is to be marshalled competitively by the contending parties.
Fair competition in the adversary system is secured by prohibitions against
destruction or concealment of evidence, improperly influencing witnesses,
obstructive tactics in discovery procedure, and the like.

[2] Documents and other items of evidence are often essential to establish
a claim or defense. Subject to evidentiary privileges, the right of an oppos-
ing party, including the government, to obtain evidence through discovery or
subpoena is an important procedural right. The exercise of that right can be
frustrated if relevant material is altered, concealed or destroyed. Applicable

law in many jurisdictions makes it an offense to destroy material for purpose
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of impairing its availability in a pending proceeding or one whose commence-
ment can be foreseen. Falsifying evidence is also generally a criminal offense.
Paragraph (a) applies to evidentiary material generally, including computer-
ized information. Applicable law may permit a lawyer to take temporary pos-
session of physical evidence of client crimes for the purpose of conducting a
limited examination that will not alter or destroy material characteristics of
the evidence. In such a case, applicable law may require the lawyer to turn the
evidence over to the police or other prosecuting authority, depending on the
circumstances.

[3] With regard to paragraph (b), it is not improper to pay a witness’s
expenses or to compensate an expert witness on terms permitted by law. The
common-law rule in most jurisdictions is that it is improper to pay an occur-
rence witness any fee for testifying and that it is improper to pay an expert
witness a contingent fee.

[4] Paragraph (f) permits a lawyer to advise employees of a client to re-
frain from giving information to another party, for the employees may iden-
tify their interests with those of the client. See also Rule 4.2.

SCR 20:3.5 Impartiality and decorum of the tribunal

A lawyer shall not:

(a) seek to influence a judge, juror, prospective juror or other official by
means prohibited by law;

(b) communicate ex parte with such a person during the proceeding un-
less authorized to do so by law or court order or for scheduling purposes if
permitted by the court. If communication between a lawyer and judge has
occurred in order to schedule the matter, the lawyer involved shall promptly
notify the lawyer for the other party or the other party, if unrepresented, of
such communication;

(c) communicate with a juror or prospective juror after discharge of the
jury if:

(1) the communication is prohibited by law or court order;

(2) the juror has made known to the lawyer a desire not to communicate; or

(3) the communication involves misrepresentation, coercion, duress or
harassment; or

(d) engage in conduct intended to disrupt a tribunal.
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WISCONSIN COMMITTEE COMMENT

Paragraph (b) differs from the Model Rule in that it expressly imposes a
duty promptly to notify other parties in the event of an ex parte communica-

tion with a judge concerning scheduling.
ABA COMMENT

[1] Many forms of improper influence upon a tribunal are proscribed
by criminal law. Others are specified in the ABA Model Code of Judicial
Conduct, with which an advocate should be familiar. A lawyer is required to
avoid contributing to a violation of such provisions.

During a proceeding a lawyer may not communicate ex parte with persons
serving in an official capacity in the proceeding, such as judges, masters or
jurors, unless authorized to do so by law or court order.

[2] A lawyer may on occasion want to communicate with a juror or pro-
spective juror after the jury has been discharged. The lawyer may do so unless
the communication is prohibited by law or a court order but must respect the
desire of the juror not to talk with the lawyer. The lawyer may not engage in
improper conduct during the communication.

[3] The advocate’s function is to present evidence and argument so that
the cause may be decided according to law. Refraining from abusive or ob-
streperous conduct is a corollary of the advocate’s right to speak on behalf of
litigants. A lawyer may stand firm against abuse by a judge but should avoid
reciprocation; the judge’s default is no justification for similar dereliction
by an advocate. An advocate can present the cause, protect the record for
subsequent review and preserve professional integrity by patient firmness no
less effectively than by belligerence or theatrics.

The duty to refrain from disruptive conduct applies to any proceeding of

a tribunal, including a deposition. See Rule 1.0(m).

SCR 20:3.6 Trial publicity

(a) A lawyer who is participating or has participated in the investigation
or litigation of a matter shall not make an extrajudicial statement that the
lawyer knows or reasonably should know will be disseminated by means of

public communication and will have a substantial likelihood of materially
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prejudicing an adjudicative proceeding in the matter.

(b) A statement referred to in par. (a) ordinarily is likely to have such an
effect when it refers to a civil matter triable to a jury, a criminal matter, or any
other proceeding that could result in deprivation of liberty, and the statement
relates to:

(1) the character, credibility, reputation or criminal record of a party,
suspect in a criminal investigation or witness, or the identity of a witness, or
the expected testimony of a party or witness;

(2) in a criminal case or proceeding that could result in deprivation of
liberty, the possibility of a plea of guilty to the offense or the existence or
contents of any confession, admission, or statement given by a defendant or
suspect or that person’s refusal or failure to make a statement;

(3) the performance or results of any examination or test or the refusal
or failure of a person to submit to an examination or test, or the identity or
nature of physical evidence expected to be presented;

(4) any opinion as to the guilt or innocence of a defendant or suspect in
a criminal case or proceeding that could result in deprivation of liberty;

(5) information the lawyer knows or reasonably should know is likely to
be inadmissible as evidence in a trial and would if disclosed create a substan-
tial risk of prejudicing an impartial trial; or

(6) the fact that a defendant has been charged with a crime, unless there
is included therein a statement explaining that the charge is merely an accu-
sation and that the defendant is presumed innocent until and unless proven
guilty.

(c) Notwithstanding pars. (a) and (b)(1) through (5), a lawyer may state:

(1) the claim, offense or defense involved and, except when prohibited by
law, the identity of the persons involved;

(2) information contained in a public record;

(3) that an investigation of a matter is in progress;

(4) the scheduling or result of any step in litigation;

(5) arequest for assistance in obtaining evidence and information neces-
sary thereto;

(6) a warning of danger concerning the behavior of a person involved,
when there is reason to believe that there exists the likelihood of substantial
harm to an individual or to the public interest; and

(7) in a criminal case, in addition to subs. (1) through (6):
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(i) the identity, residence, occupation and family status of the ac-
cused;

(ii) if the accused has not been apprehended, information necessary
to aid in apprehension of that person;

(iii) the fact, time and place of arrest; and

(iv) the identity of investigating and arresting officers or agencies and
the length of the investigation.

(d) Notwithstanding par. (a), a lawyer may make a statement that a rea-
sonable lawyer would believe is required to protect a client from the substan-
tial likelihood of undue prejudicial effect of recent publicity not initiated by
the lawyer or the lawyer’s client. A statement made pursuant to this para-
graph shall be limited to such information as is necessary to mitigate the
recent adverse publicity.

(e) No lawyer associated in a firm or government agency with a lawyer
subject to par. (a) shall make a statement prohibited by par. (a).

WISCONSIN COMMITTEE COMMENT

Paragraph (b) contains provisions found in ABA Comment [5] but not
contained in the Model Rule. Because of the addition of paragraph (b), this
rule and the Model Rule have differing numbering, so that care should be

used in consulting the ABA Comment.
ABA COMMENT

[1] It is difficult to strike a balance between protecting the right to a fair
trial and safeguarding the right of free expression. Preserving the right to a
fair trial necessarily entails some curtailment of the information that may
be disseminated about a party prior to trial, particularly where trial by jury
is involved. If there were no such limits, the result would be the practical
nullification of the protective effect of the rules of forensic decorum and the
exclusionary rules of evidence. On the other hand, there are vital social in-
terests served by the free dissemination of information about events having
legal consequences and about legal proceedings themselves. The public has
a right to know about threats to its safety and measures aimed at assuring

its security. It also has a legitimate interest in the conduct of judicial pro-
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ceedings, particularly in matters of general public concern. Furthermore, the
subject matter of legal proceedings is often of direct significance in debate
and deliberation over questions of public policy.

[2] Special rules of confidentiality may validly govern proceedings in ju-
venile, domestic relations and mental disability proceedings, and perhaps
other types of litigation. Rule 3.4(c) requires compliance with such rules.

[3] The Rule sets forth a basic general prohibition against a lawyer’s mak-
ing statements that the lawyer knows or should know will have a substantial
likelihood of materially prejudicing an adjudicative proceeding. Recognizing
that the public value of informed commentary is great and the likelihood of
prejudice to a proceeding by the commentary of a lawyer who is not involved in
the proceeding is small, the Rule applies only to lawyers who are, or who have
been involved in the investigation or litigation of a case, and their associates.

[4] Paragraph (b) identifies specific matters about which a lawyer’s state-
ments would not ordinarily be considered to present a substantial likelihood
of material prejudice, and should not in any event be considered prohibited
by the general prohibition of paragraph (a). Paragraph (b) is not intended
to be an exhaustive listing of the subjects upon which a lawyer may make a
statement, but statements on other matters may be subject to paragraph (a).

[5] There are, on the other hand, certain subjects that are more likely than
not to have a material prejudicial effect on a proceeding, particularly when
they refer to a civil matter triable to a jury, a criminal matter, or any other
proceeding that could result in incarceration. These subjects relate to:

(1) the character, credibility, reputation or criminal record of a party,
suspect in a criminal investigation or witness, or the identity of a witness, or
the expected testimony of a party or witness;

(2) in a criminal case or proceeding that could result in incarceration, the
possibility of a plea of guilty to the offense or the existence or contents of any
confession, admission, or statement given by a defendant or suspect or that
person’s refusal or failure to make a statement;

(3) the performance or results of any examination or test or the refusal
or failure of a person to submit to an examination or test, or the identity or
nature of physical evidence expected to be presented;

(4) any opinion as to the guilt or innocence of a defendant or suspect in
a criminal case or proceeding that could result in incarceration;

(5) information that the lawyer knows or reasonably should know is
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likely to be inadmissible as evidence in a trial and that would, if disclosed,
create a substantial risk of prejudicing an impartial trial; or

(6) the fact that a defendant has been charged with a crime, unless there
is included therein a statement explaining that the charge is merely an accu-
sation and that the defendant is presumed innocent until and unless proven
guilty.

[6] Another relevant factor in determining prejudice is the nature of
the proceeding involved. Criminal jury trials will be most sensitive to ex-
trajudicial speech. Civil trials may be less sensitive. Non-jury hearings and
arbitration proceedings may be even less affected. The Rule will still place
limitations on prejudicial comments in these cases, but the likelihood of prej-
udice may be different depending on the type of proceeding.

[7] Finally, extrajudicial statements that might otherwise raise a ques-
tion under this Rule may be permissible when they are made in response to
statements made publicly by another party, another party’s lawyer, or third
persons, where a reasonable lawyer would believe a public response is re-
quired in order to avoid prejudice to the lawyer’s client. When prejudicial
statements have been publicly made by others, responsive statements may
have the salutary effect of lessening any resulting adverse impact on the adju-
dicative proceeding. Such responsive statements should be limited to contain
only such information as is necessary to mitigate undue prejudice created by
the statements made by others.

[8] See Rule 3.8(f) for additional duties of prosecutors in connection with

extrajudicial statements about criminal proceedings.

SCR 20:3.7 Lawyer as witness

(a) A lawyer shall not act as advocate at a trial in which the lawyer is likely
to be a necessary witness unless:

(1) the testimony relates to an uncontested issue;

(2) the testimony relates to the nature and value of legal services rendered
in the case; or

(3) disqualification of the lawyer would work substantial hardship on the
client.

(b) A lawyer may act as advocate in a trial in which another lawyer in the
lawyer’s firm is likely to be called as a witness unless precluded from doing
so by SCR 20:1.7 or SCR 20:1.9.
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ABA COMMENT

[1] Combining the roles of advocate and witness can prejudice the tribu-
nal and the opposing party and can also involve a conflict of interest between

the lawyer and client.

Advocate-Witness Rule

[2] The tribunal has proper objection when the trier of fact may be
confused or misled by a lawyer serving as both advocate and witness. The
opposing party has proper objection where the combination of roles may
prejudice that party’s rights in the litigation. A witness is required to testify
on the basis of personal knowledge, while an advocate is expected to explain
and comment on evidence given by others. It may not be clear whether a
statement by an advocate-witness should be taken as proof or as an analysis
of the proof.

[3] To protect the tribunal, paragraph (a) prohibits a lawyer from simulta-
neously serving as advocate and necessary witness except in those circumstances
specified in paragraphs (a)(1) through (a)(3). Paragraph (a)(1) recognizes that
if the testimony will be uncontested, the ambiguities in the dual role are purely
theoretical. Paragraph (a)(2) recognizes that where the testimony concerns the
extent and value of legal services rendered in the action in which the testimony
is offered, permitting the lawyers to testify avoids the need for a second trial with
new counsel to resolve that issue. Moreover, in such a situation the judge has
firsthand knowledge of the matter in issue; hence, there is less dependence on
the adversary process to test the credibility of the testimony.

[4] Apart from these two exceptions, paragraph (a)(3) recognizes that
a balancing is required between the interests of the client and those of the
tribunal and the opposing party. Whether the tribunal is likely to be misled
or the opposing party is likely to suffer prejudice depends on the nature of
the case, the importance and probable tenor of the lawyer’s testimony, and
the probability that the lawyer’s testimony will conflict with that of other
witnesses. Even if there is risk of such prejudice, in determining whether
the lawyer should be disqualified, due regard must be given to the effect of
disqualification on the lawyer’s client. It is relevant that one or both parties
could reasonably foresee that the lawyer would probably be a witness. The

conflict of interest principles stated in Rules 1.7, 1.9, and 1.10 have no appli-
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cation to this aspect of the problem.

[5] Because the tribunal is not likely to be misled when a lawyer acts as
advocate in a trial in which another lawyer in the lawyer’s firm will testify
as a necessary witness, paragraph (b) permits the lawyer to do so except in

situations involving a conflict of interest.

Conflict of Interest

[6] In determining if it is permissible to act as advocate in a trial in which
the lawyer will be a necessary witness, the lawyer must also consider that the
dual role may give rise to a conflict of interest that will require compliance
with Rules 1.7 or 1.9. For example, if there is likely to be substantial conflict
between the testimony of the client and that of the lawyer the representation
involves a conflict of interest that requires compliance with Rule 1.7. This
would be true even though the lawyer might not be prohibited by paragraph
(a) from simultaneously serving as advocate and witness because the lawyer’s
disqualification would work a substantial hardship on the client. Similarly, a
lawyer who might be permitted to simultaneously serve as an advocate and
a witness by paragraph (a)(3) might be precluded from doing so by Rule 1.9.
The problem can arise whether the lawyer is called as a witness on behalf of
the client or is called by the opposing party. Determining whether or not such
a conflict exists is primarily the responsibility of the lawyer involved. If there
is a conflict of interest, the lawyer must secure the client’s informed consent,
confirmed in writing. In some cases, the lawyer will be precluded from seeking
the client’s consent. See Rule 1.7. See Rule 1.0(b) for the definition of “con-
firmed in writing” and Rule 1.0(e) for the definition of “informed consent.”

[7] Paragraph (b) provides that a lawyer is not disqualified from serving
as an advocate because a lawyer with whom the lawyer is associated in a
firm is precluded from doing so by paragraph (a). If, however, the testifying
lawyer would also be disqualified by Rule 1.7 or Rule 1.9 from representing
the client in the matter, other lawyers in the firm will be precluded from
representing the client by Rule 1.10 unless the client gives informed consent

under the conditions stated in Rule 1.7.
SCR 20:3.8 Special responsibilities of a prosecutor

(a) A prosecutor in a criminal case or a proceeding that could result in

deprivation of liberty shall not prosecute a charge that the prosecutor knows
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is not supported by probable cause.

(b) When communicating with an unrepresented person in the context
of an investigation or proceeding, a prosecutor shall inform the person of the
prosecutor’s role and interest in the matter.

(c) When communicating with an unrepresented person who has a con-
stitutional or statutory right to counsel, the prosecutor shall inform the per-
son of the right to counsel and the procedures to obtain counsel and shall
give that person a reasonable opportunity to obtain counsel.

(d) When communicating with an unrepresented person a prosecutor
may discuss the matter, provide information regarding settlement, and nego-
tiate a resolution which may include a waiver of constitutional and statutory
rights, but a prosecutor, other than a municipal prosecutor, shall not:

(1) otherwise provide legal advice to the person, including, but not lim-
ited to whether to obtain counsel, whether to accept or reject a settlement
offer, whether to waive important procedural rights or how the tribunal is
likely to rule in the case, or

(2) assist the person in the completion of (i) guilty plea forms (ii) forms for
the waiver of a preliminary hearing or (iii) forms for the waiver of a jury trial.

(e) A prosecutor shall not subpoena a lawyer in a grand jury or other
proceeding to present evidence about a past or present client unless the pros-
ecutor reasonably believes:

(1) the information sought is not protected from disclosure by any appli-
cable privilege;

(2) the evidence sought is essential to the successful completion of an
ongoing investigation or prosecution; and

(3) there is no other feasible alternative to obtain the information.

(f) A prosecutor, other than a municipal prosecutor, in a criminal case or
a proceeding that could result in deprivation of liberty shall:

(1) make timely disclosure to the defense of all evidence or information
known to the prosecutor that tends to negate the guilt of the accused or miti-
gates the offense, and, in connection with sentencing, disclose to the defense
and to the tribunal all unprivileged mitigating information known to the
prosecutor, except when the prosecutor is relieved of this responsibility by a
protective order of the tribunal; and

(2) exercise reasonable care to prevent investigators, law enforcement

personnel, employees or other persons assisting or associated with the pros-
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ecutor in a criminal case from making an extrajudicial statement that the
prosecutor would be prohibited from making under SCR 20:3.6.

(g) When a prosecutor knows of new, credible, and material evidence
creating a reasonable likelihood that a convicted defendant did not commit
an offense of which the defendant was convicted, the prosecutor shall do all
of the following:

(1) promptly disclose that evidence to an appropriate court or authority;
and

(2) if the conviction was obtained in the prosecutor’s jurisdiction:

(i) promptly make reasonable efforts to disclose that evidence to the de-
fendant unless a court authorizes delay; and

(ii) make reasonable efforts to undertake an investigation or cause an
investigation to be undertaken, to determine whether the defendant was con-
victed of an offense that the defendant did not commit.

(h) When a prosecutor knows of clear and convincing evidence estab-
lishing that a defendant in the prosecutor’s jurisdiction was convicted of an
offense that the defendant did not commit, the prosecutor shall seek to rem-

edy the conviction.
WISCONSIN COMMENT

The Wisconsin Supreme Court Rule differs from the Model Rule in sev-
eral respects: (1) paragraph (b) adds the reference to “in the context of an
investigation or proceeding”; (2) paragraphs (c) and (d) expand the rule by
deleting a reference to communications occurring only “after the commence-
ment of litigation”; (3) paragraphs (d) and (f) exempt municipal prosecutors
from certain requirements of the rule. Care should be used in consulting the
ABA Comment.

Wisconsin prosecutors have long embraced the notion that the duty to
do justice requires both holding offenders accountable and protecting the
innocent. New Rule 20:3.8(g) and (h) reinforces this notion. The Wisconsin
rule differs slightly from the new A.B.A. rule to recognize limits in the inves-
tigative resources of Wisconsin prosecutors.

This rule was not designed to address significant changes in the law that
might affect the incarceration status of a number of prisoners, such as where

a statute is declared unconstitutional.
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ABA COMMENT

[1] A prosecutor has the responsibility of a minister of justice and not
simply that of an advocate. This responsibility carries with it specific obliga-
tions to see that the defendant is accorded procedural justice and that guilt is
decided upon the basis of sufficient evidence. Precisely how far the prosecutor
is required to go in this direction is a matter of debate and varies in different
jurisdictions. Many jurisdictions have adopted the ABA Standards of Crimi-
nal Justice Relating to the Prosecution Function, which in turn are the product
of prolonged and careful deliberation by lawyers experienced in both criminal
prosecution and defense. Applicable law may require other measures by the
prosecutor and knowing disregard of those obligations or a systematic abuse
of prosecutorial discretion could constitute a violation of Rule 8.4.

[2] In some jurisdictions, a defendant may waive a preliminary hearing
and thereby lose a valuable opportunity to challenge probable cause. Accord-
ingly, prosecutors should not seek to obtain waivers of preliminary hearings
or other important pretrial rights from unrepresented accused persons. Para-
graph (c) does not apply, however, to an accused appearing pro se with the
approval of the tribunal. Nor does it forbid the lawful questioning of an un-
charged suspect who has knowingly waived the rights to counsel and silence.

[3] The exception in paragraph (d) recognizes that a prosecutor may seek
an appropriate protective order from the tribunal if disclosure of informa-
tion to the defense could result in substantial harm to an individual or to the
public interest.

[4] Paragraph (e) is intended to limit the issuance of lawyer subpoenas in
grand jury and other criminal proceedings to those situations in which there
is a genuine need to intrude into the client-lawyer relationship.

[5] Paragraph (f) supplements Rule 3.6, which prohibits extrajudicial
statements that have a substantial likelihood of prejudicing an adjudicatory
proceeding. In the context of a criminal prosecution, a prosecutor’s extraju-
dicial statement can create the additional problem of increasing public con-
demnation of the accused. Although the announcement of an indictment,
for example, will necessarily have severe consequences for the accused, a
prosecutor can, and should, avoid comments which have no legitimate law
enforcement purpose and have a substantial likelihood of increasing public

opprobrium of the accused. Nothing in this Comment is intended to restrict
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the statements which a prosecutor may make which comply with Rule 3.6(b)
or 3.6(c).

[6] Like other lawyers, prosecutors are subject to Rules 5.1 and 5.3, which
relate to responsibilities regarding lawyers and nonlawyers who work for or
are associated with the lawyer’s office. Paragraph (f) reminds the prosecutor
of the importance of these obligations in connection with the unique dangers
of improper extrajudicial statements in a criminal case. In addition, para-
graph (f) requires a prosecutor to exercise reasonable care to prevent persons
assisting or associated with the prosecutor from making improper extrajudi-
cial statements, even when such persons are not under the direct supervision
of the prosecutor. Ordinarily, the reasonable care standard will be satisfied if
the prosecutor issues the appropriate cautions to law-enforcement personnel
and other relevant individuals.

[7] When a prosecutor knows of new, credible and material evidence cre-
ating a reasonable likelihood that a person outside the prosecutor’s jurisdic-
tion was convicted of a crime that the person did not commit, paragraph (g)
requires prompt disclosure to the court or other appropriate authority, such
as the chief prosecutor of the jurisdiction where the conviction occurred.
If the conviction was obtained in the prosecutor’s jurisdiction, paragraph
(g) requires the prosecutor to examine the evidence and undertake further
investigation to determine whether the defendant is in fact innocent or make
reasonable efforts to cause another appropriate authority to undertake the
necessary investigation, and to promptly disclose the evidence to the court
and, absent court-authorized delay, to the defendant. Consistent with the
objectives of Rules 4.2 and 4.3, disclosure to a represented defendant must be
made through the defendant’s counsel, and, in the case of an unrepresented
defendant, would ordinarily be accompanied by a request to a court for the
appointment of counsel to assist the defendant in taking such legal measures
as may be appropriate.

[8] Under paragraph (h), once the prosecutor knows of clear and convinc-
ing evidence that the defendant was convicted of an offense that the defendant
did not commit, the prosecutor must seek to remedy the conviction. Necessary
steps may include disclosure of the evidence to the defendant, requesting that
the court appoint counsel for an unrepresented indigent defendant and, where
appropriate, notifying the court that the prosecutor has knowledge that the

defendant did not commit the offense of which the defendant was convicted.
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[9] A prosecutor’s independent judgment, made in good faith, that the
new evidence is not of such nature as to trigger the obligations of sections (g)
and (h), though subsequently determined to have been erroneous, does not

constitute a violation of this Rule.

SCR 20:3.9 Advocate in nonadjudicative proceedings

A lawyer representing a client before a legislative body of administrative
agency in a nonadjudicative proceeding shall disclose that the appearance
is in a representative capacity and shall conform to the provisions of SCR
20:3.3(a) through (c), SCR 20:3.4(a) through (c), and SCR 20:3.5.

ABA COMMENT

[1] In representation before bodies such as legislatures, municipal coun-
cils, and executive and administrative agencies acting in a rule-making or
policy-making capacity, lawyers present facts, formulate issues and advance
argument in the matters under consideration. The decision-making body,
like a court, should be able to rely on the integrity of the submissions made
to it. A lawyer appearing before such a body must deal with it honestly and
in conformity with applicable rules of procedure. See Rules 3.3(a) through
(c), 3.4(a) through (c) and 3.5.

[2] Lawyers have no exclusive right to appear before nonadjudicative
bodies, as they do before a court. The requirements of this Rule therefore
may subject lawyers to regulations inapplicable to advocates who are not
lawyers. However, legislatures and administrative agencies have a right to
expect lawyers to deal with them as they deal with courts.

[3] This Rule only applies when a lawyer represents a client in connection
with an official hearing or meeting of a governmental agency or a legislative
body to which the lawyer or the lawyer’s client is presenting evidence or argu-
ment. It does not apply to representation of a client in a negotiation or other
bilateral transaction with a governmental agency or in connection with an ap-
plication for a license or other privilege or the client’s compliance with generally
applicable reporting requirements, such as the filing of income-tax returns. Nor
does it apply to the representation of a client in connection with an investigation
or examination of the client’s affairs conducted by government investigators or

examiners. Representation in such matters is governed by Rules 4.1 through 4.4.
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SCR 20:3.10 Omitted.
TRANSACTIONS WITH PERSONS OTHER THAN CLIENTS

SCR 20:4.1 Truthfulness in statements to others
(a) In the course of representing a client a lawyer shall not knowingly:
(1) make a false statement of a material fact or law to a 3rd person; or
(2) fail to disclose a material fact to a 3rd person when disclosure is nec-
essary to avoid assisting a criminal or fraudulent act by a client, unless dis-
closure is prohibited by SCR 20:1.6.
(b) Notwithstanding par. (a), SCR 20:5.3(c)(1), and SCR 20:8.4, a lawyer

may advise or supervise others with respect to lawful investigative activities.
WISCONSIN COMMITTEE COMMENT

Paragraph (b) has no counterpart in the Model Rule. As a general mat-
ter, a lawyer may advise a client concerning whether proposed conduct is
lawful. See SCR 20:1.2(d). This is allowed even in circumstances in which
the conduct involves some form of deception, for example the use of testers
to investigate unlawful discrimination or the use of undercover detectives to
investigate theft in the workplace. When the lawyer personally participates in
the deception, however, serious questions arise. See SCR 20:8.4(c). Paragraph
(b) recognizes that, where the law expressly permits it, lawyers may have
limited involvement in certain investigative activities involving deception.

Lawful investigative activity may involve a lawyer as an advisor or su-
pervisor only when the lawyer in good faith believes there is a reasonable
possibility that unlawful activity has taken place, is taking place or will take

place in the foreseeable future.
ABA COMMENT

Misrepresentation

[1] A lawyer is required to be truthful when dealing with others on a cli-
ent’s behalf, but generally has no affirmative duty to inform an opposing party
of relevant facts. A misrepresentation can occur if the lawyer incorporates

or affirms a statement of another person that the lawyer knows is false. Mis-
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representations can also occur by partially true but misleading statements or
omissions that are the equivalent of affirmative false statements. For dishonest
conduct that does not amount to a false statement or for misrepresentations

by a lawyer other than in the course of representing a client, see Rule 8.4.

Statements of Fact

[2] This Rule refers to statements of fact. Whether a particular statement
should be regarded as one of fact can depend on the circumstances. Under
generally accepted conventions in negotiation, certain types of statements
ordinarily are not taken as statements of material fact. Estimates of price or
value placed on the subject of a transaction and a party’s intentions as to an
acceptable settlement of a claim are ordinarily in this category, and so is the
existence of an undisclosed principal except where nondisclosure of the prin-
cipal would constitute fraud. Lawyers should be mindful of their obligations

under applicable law to avoid criminal and tortious misrepresentation.

Crime or Fraud by Client

[3] Under Rule 1.2(d), a lawyer is prohibited from counseling or assisting
a client in conduct that the lawyer knows is criminal or fraudulent. Paragraph
(b) states a specific application of the principle set forth in Rule 1.2(d) and
addresses the situation where a client’s crime or fraud takes the form of a lie
or misrepresentation. Ordinarily, a lawyer can avoid assisting a client’s crime
or fraud by withdrawing from the representation. Sometimes it may be nec-
essary for the lawyer to give notice of the fact of withdrawal and to disaffirm
an opinion, document, affirmation or the like. In extreme cases, substantive
law may require a lawyer to disclose information relating to the representa-
tion to avoid being deemed to have assisted the client’s crime or fraud. If the
lawyer can avoid assisting a client’s crime or fraud only by disclosing this
information, then under paragraph (b) the lawyer is required to do so, unless
the disclosure is prohibited by Rule 1.6.

SCR 20:4.2 Communication with person represented by counsel

(a)In representing a client, a lawyer shall not communicate about the
subject of the representation with a person the lawyer knows to be repre-
sented by another lawyer in the matter, unless the lawyer has the consent of

the other lawyer or is authorized to do so by law or a court order.
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(b) An otherwise unrepresented party to whom limited scope repre-
sentation is being provided or has been provided in accordance with SCR
20:1.2(c) is considered to be unrepresented for purposes of this rule unless
the lawyer providing limited scope representation 173 notifies the opposing

lawyer otherwise.
ABA COMMENT

[1] This Rule contributes to the proper functioning of the legal system by
protecting a person who has chosen to be represented by a lawyer in a matter
against possible overreaching by other lawyers who are participating in the
matter, interference by those lawyers with the client-lawyer relationship and
the uncounselled disclosure of information relating to the representation.

[2] This Rule applies to communications with any person who is repre-
sented by counsel concerning the matter to which the communication relates.

[3] The Rule applies even though the represented person initiates or con-
sents to the communication. A lawyer must immediately terminate com-
munication with a person if, after commencing communication, the lawyer
learns that the person is one with whom communication is not permitted by
this Rule.

[4] This Rule does not prohibit communication with a represented per-
son, or an employee or agent of such a person, concerning matters outside
the representation. For example, the existence of a controversy between a
government agency and a private party, or between two organizations, does
not prohibit a lawyer for either from communicating with nonlawyer repre-
sentatives of the other regarding a separate matter. Nor does this Rule pre-
clude communication with a represented person who is seeking advice from
a lawyer who is not otherwise representing a client in the matter. A lawyer
may not make a communication prohibited by this Rule through the acts of
another. See Rule 8.4(a). Parties to a matter may communicate directly with
each other, and a lawyer is not prohibited from advising a client concerning
a communication that the client is legally entitled to make. Also, a lawyer
having independent justification or legal authorization for communicating
with a represented person is permitted to do so.

[5] Communications authorized by law may include communications

by a lawyer on behalf of a client who is exercising a constitutional or other
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legal right to communicate with the government. Communications autho-
rized by law may also include investigative activities of lawyers representing
governmental entities, directly or through investigative agents, prior to the
commencement of criminal or civil enforcement proceedings. When com-
municating with the accused in a criminal matter, a government lawyer must
comply with this Rule in addition to honoring the constitutional rights of
the accused. The fact that a communication does not violate a state or federal
constitutional right is insufficient to establish that the communication is per-
missible under this Rule.

[6] A lawyer who is uncertain whether a communication with a represented
person is permissible may seek a court order. A lawyer may also seek a court
order in exceptional circumstances to authorize a communication that would
otherwise be prohibited by this Rule, for example, where communication with
a person represented by counsel is necessary to avoid reasonably certain injury.

[7] In the case of a represented organization, this Rule prohibits commu-
nications with a constituent of the organization who supervises, directs or reg-
ularly consults with the organization’s lawyer concerning the matter or has
authority to obligate the organization with respect to the matter or whose act
or omission in connection with the matter may be imputed to the organization
for purposes of civil or criminal liability. Consent of the organization’s lawyer
is not required for communication with a former constituent. If a constituent
of the organization is represented in the matter by his or her own counsel, the
consent by that counsel to a communication will be sufficient for purposes of
this Rule. Compare Rule 3.4(f). In communicating with a current or former
constituent of an organization, a lawyer must not use methods of obtaining
evidence that violate the legal rights of the organization. See Rule 4.4.

[8] The prohibition on communications with a represented person only
applies in circumstances where the lawyer knows that the person is in fact
represented in the matter to be discussed. This means that the lawyer has
actual knowledge of the fact of the representation; but such actual knowledge
may be inferred from the circumstances. See Rule 1.0(f). Thus, the lawyer
cannot evade the requirement of obtaining the consent of counsel by closing
eyes to the obvious.

[9] In the event the person with whom the lawyer communicates is not
known to be represented by counsel in the matter, the lawyer’s communica-

tions are subject to Rule 4.3.
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SCR 20:4.3 Dealing with unrepresented person

(a) In dealing on behalf of a client with a person who is not represented
by counsel, a lawyer shall inform such person of the lawyer’s role in the mat-
ter. When the lawyer knows or reasonably should know that the unrepre-
sented person misunderstands the lawyer’s role in the matter, the lawyer shall
make reasonable efforts to correct the misunderstanding. The lawyer shall
not give legal advice to an unrepresented person, other than the advice to
secure counsel, if the lawyer knows or reasonably should know that the inter-
ests of such a person are or have a reasonable possibility of being in conflict
with the interests of the client.

(b)An otherwise unrepresented party to whom limited scope representa-
tion is being provided or has been provided in accordance with SCR 20.1.2(c)
is considered to be unrepresented for purposes of this rule unless the lawyer

providing limited scope representation notifies the opposing lawyer otherwise.
WISCONSIN COMMENT

A municipal prosecutor’s obligations under this rule should be read in
conjunction with SCR 20:3.8(d) and (f).

WISCONSIN COMMITTEE COMMENT

This Wisconsin Supreme Court Rule differs from the Model Rule in requir-
ing lawyers to inform unrepresented persons of the lawyer’s role in the matter,
whereas the Model Rule requires only that the lawyer not state or imply that
the lawyer is disinterested. A similar obligation to clarify the lawyer’s role is
expressed in SCR 20:1.13(f), SCR 20:2.4, SCR 20:3.8(b), and SCR 20:4.1.

ABA COMMENT

[1] An unrepresented person, particularly one not experienced in dealing
with legal matters, might assume that a lawyer is disinterested in loyalties
or is a disinterested authority on the law even when the lawyer represents a
client. In order to avoid a misunderstanding, a lawyer will typically need to
identify the lawyer’s client and, where necessary, explain that the client has

interests opposed to those of the unrepresented person. For misunderstand-
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ings that sometimes arise when a lawyer for an organization deals with an
unrepresented constituent, see Rule 1.13(f).

[2] The Rule distinguishes between situations involving unrepresented
persons whose interests may be adverse to those of the lawyer’s client and
those in which the person’s interests are not in conflict with the client’s. In
the former situation, the possibility that the lawyer will compromise the un-
represented person’s interests is so great that the Rule prohibits the giving of
any advice, apart from the advice to obtain counsel. Whether a lawyer is giv-
ing impermissible advice may depend on the experience and sophistication
of the unrepresented person, as well as the setting in which the behavior and
comments occur. This Rule does not prohibit a lawyer from negotiating the
terms of a transaction or settling a dispute with an unrepresented person. So
long as the lawyer has explained that the lawyer represents an adverse party
and is not representing the person, the lawyer may inform the person of the
terms on which the lawyer’s client will enter into an agreement or settle a
matter, prepare documents that require the person’s signature and explain
the lawyer’s own view of the meaning of the document or the lawyer’s view
of the underlying legal obligations.

SCR 20:4.4 Respect for rights of 3rd persons

(a) In representing a client, a lawyer shall not use means that have no sub-
stantial purpose other than to embarrass, delay, or burden a 3rd person, or use
methods of obtaining evidence that violate the legal rights of such a person.

(b) A lawyer who receives a document relating to the representation of
the lawyer’s client and knows or reasonably should know that the document
was inadvertently sent shall promptly notify the sender.

(c) A lawyer who receives a document or electronically stored informa-
tion relating to the representation of the lawyer’s client and knows or rea-
sonably should know that the document or electronically stored information
contains information protected by the lawyer-client privilege or the work
product rule and has been disclosed to the lawyer inadvertently shall:

(1) immediately terminate review or use of the document or electroni-
cally stored information;

(2) promptly notify the person or the person’s lawyer if communication
with the person is prohibited by SCR 20:4.2 of the inadvertent disclosure; and

(3) abide by that person’s or lawyer’s instructions with respect to dispo-
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sition of the document or electronically stored information until obtaining a
definitive ruling on the proper disposition from a court with 176 appropriate

jurisdiction.
WISCONSIN COMMENT

This Rule, unlike its Model Rule counterpart, contains paragraph (c),
which specifically applies to information protected by the lawyer-client
privilege and the work product rule. If a lawyer knows that the document
or electronically stored information contains information protected by the
lawyer-client privilege or the work product rule and has been disclosed to the
lawyer inadvertently, then this Rule requires the lawyer to immediately ter-
minate review or use of the document or electronically stored information,
promptly notify the person or the person’s lawyer if communication with the
person is prohibited by SCR 20:4.2 of the inadvertent disclosure, and abide
by that person’s or lawyer’s instructions with respect to disposition of the
document or electronically stored information until obtaining a definitive
ruling on the proper disposition from a court with appropriate jurisdiction.
Due to substantive and numbering differences, special care should be taken

in consulting the ABA Comment.
ABA COMMENT

[1] Responsibility to a client requires a lawyer to subordinate the interests
of others to those of the client, but that responsibility does not imply that a
lawyer may disregard the rights of third persons. It is impractical to catalogue
all such rights, but they include legal restrictions on methods of obtaining
evidence from third persons and unwarranted intrusions into privileged re-
lationships, such as the client-lawyer relationship.

[2] Paragraph (b) recognizes that lawyers sometimes receive documents
that were mistakenly sent or produced by opposing parties or their lawyers. If
a lawyer knows or reasonably should know that such a document was sent in-
advertently, then this Rule requires the lawyer to promptly notify the sender
in order to permit that person to take protective measures. Whether the law-
yer is required to take additional steps, such as returning the original docu-

ment, is a matter of law beyond the scope of these Rules, as is the question of
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whether the privileged status of a document has been waived. Similarly, this
Rule does not address the legal duties of a lawyer who receives a document
that the lawyer knows or reasonably should know may have been wrongfully
obtained by the sending person. For purposes of this Rule, “document” in-
cludes e-mail or other electronic modes of transmission subject to being read
or put into readable form.

[3] Some lawyers may choose to return a document unread, for example,
when the lawyer learns before receiving the document that it was inadver-
tently sent to the wrong address. Where a lawyer is not required by appli-
cable law to do so, the decision to voluntarily return such a document is a
matter of professional judgment ordinarily reserved to the lawyer. See Rules
1.2 and 1.4.

SCR 20:4.5 Guardians ad litem

A lawyer appointed to act as a guardian ad litem or as an attorney for the
best interests of an individual represents, and shall act in, the individual’s
best interests, even if doing so is contrary to the individual’s wishes. A law-
yer so appointed shall comply with the Rules of Professional Conduct that
are consistent with the lawyer’s role in representing the best interests of the

individual rather than the individual personally.
WISCONSIN COMMENT

The Model Rules do not contain a counterpart provision. This rule re-
flects established case law that a guardian ad litem in Wisconsin is a lawyer
who represents the best interests of an individual, not the individual person-
ally. See Paige K.B. v. Molepske, 219 Wis. 2d 418, 580 N.W.2d 289 (1998); In
re Steveon R.A., 196 Wis. 2d 171, 537 N.W.2d 142 (Ct. App. 1995). Supreme
Court Rules, Chapters 35—36, govern eligibility for appointment as guardian
ad litem in certain situations.

This rule expressly recognizes that a lawyer who represents the best
interests of the individual does not have a client in the traditional sense but

must comply with the Rules of Professional Conduct to the extent the rules

apply.
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LAW FIRMS AND ASSOCIATIONS

SCR 20:5.1 Responsibilities of partners, managers, and supervisory lawyers

(a) A partner in a law firm, and a lawyer who individually or together
with other lawyers possesses comparable managerial authority in a law firm,
shall make reasonable efforts to ensure that the firm has in effect measures
giving reasonable assurance that all lawyers in the firm conform to the Rules
of Professional Conduct.

(b) A lawyer having direct supervisory authority over another lawyer
shall make reasonable efforts to ensure that the other lawyer conforms to the
Rules of Professional Conduct.

(c) A lawyer shall be responsible for another lawyer’s violation of the
Rules of Professional Conduct if:

(1) the lawyer orders or, with knowledge of the specific conduct, ratifies
the conduct involved; or

(2) the lawyer is a partner or has comparable managerial authority in the
law firm in which the other lawyer practices, or has direct supervisory author-
ity over the other lawyer, and knows of the conduct at a time when its con-
sequences can be avoided or mitigated but fails to take reasonable remedial

action.
ABA COMMENT

[1] Paragraph (a) applies to lawyers who have managerial authority over
the professional work of a firm. See Rule 1.0(c). This includes members of a
partnership, the shareholders in a law firm organized as a professional corpo-
ration, and members of other associations authorized to practice law; lawyers
having comparable managerial authority in a legal services organization or alaw
department of an enterprise or government agency; and lawyers who have inter-
mediate managerial responsibilities in a firm. Paragraph (b) applies to lawyers
who have supervisory authority over the work of other lawyers in a firm.

[2] Paragraph (a) requires lawyers with managerial authority within a
firm to make reasonable efforts to establish internal policies and procedures
designed to provide reasonable assurance that all lawyers in the firm will con-
form to the Rules of Professional Conduct. Such policies and procedures in-

clude those designed to detect and resolve conflicts of interest, identify dates
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by which actions must be taken in pending matters, account for client funds
and property and ensure that inexperienced lawyers are properly supervised.

[3] Other measures that may be required to fulfill the responsibility pre-
scribed in paragraph (a) can depend on the firm’s structure and the nature
of its practice. In a small firm of experienced lawyers, informal supervision
and periodic review of compliance with the required systems ordinarily will
suffice. In a large firm, or in practice situations in which difficult ethical
problems frequently arise, more elaborate measures may be necessary. Some
firms, for example, have a procedure whereby junior lawyers can make con-
fidential referral of ethical problems directly to a designated senior partner
or special committee. See Rule 5.2. Firms, whether large or small, may also
rely on continuing legal education in professional ethics. In any event, the
ethical atmosphere of a firm can influence the conduct of all its members and
the partners may not assume that all lawyers associated with the firm will
inevitably conform to the Rules.

[4] Paragraph (c) expresses a general principle of personal responsibility
for acts of another. See also Rule 8.4(a).

[5] Paragraph (c)(2) defines the duty of a partner or other lawyer hav-
ing comparable managerial authority in a law firm, as well as a lawyer who
has direct supervisory authority over performance of specific legal work by
another lawyer. Whether a lawyer has supervisory authority in particular cir-
cumstances is a question of fact. Partners and lawyers with comparable au-
thority have at least indirect responsibility for all work being done by the firm,
while a partner or manager in charge of a particular matter ordinarily also has
supervisory responsibility for the work of other firm lawyers engaged in the
matter. Appropriate remedial action by a partner or managing lawyer would
depend on the immediacy of that lawyer’s involvement and the seriousness
of the misconduct. A supervisor is required to intervene to prevent avoidable
consequences of misconduct if the supervisor knows that the misconduct oc-
curred. Thus, if a supervising lawyer knows that a subordinate misrepresented
a matter to an opposing party in negotiation, the supervisor as well as the
subordinate has a duty to correct the resulting misapprehension.

[6] Professional misconduct by a lawyer under supervision could reveal a
violation of paragraph (b) on the part of the supervisory lawyer even though
it does not entail a violation of paragraph (c) because there was no direction,

ratification or knowledge of the violation.
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[7] Apart from this Rule and Rule 8.4(a), a lawyer does not have dis-
ciplinary liability for the conduct of a partner, associate or subordinate.
Whether a lawyer may be liable civilly or criminally for another lawyer’s
conduct is a question of law beyond the scope of these Rules.

[8] The duties imposed by this Rule on managing and supervising lawyers
do not alter the personal duty of each lawyer in a firm to abide by the Rules
of Professional Conduct. See Rule 5.2(a).

SCR 20:5.2 Responsibilities of a subordinate lawyer

(a) A lawyer is bound by the Rules of Professional Conduct notwith-
standing that the lawyer acted at the direction of another person.

(b) A subordinate lawyer does not violate the Rules of Professional Con-
duct if that lawyer acts in accordance with a supervisory lawyer’s reasonable

resolution of an arguable question of professional duty.
ABA COMMENT

[1] Although a lawyer is not relieved of responsibility for a violation by
the fact that the lawyer acted at the direction of a supervisor, that fact may
be relevant in determining whether a lawyer had the knowledge required to
render conduct a violation of the Rules. For example, if a subordinate filed
a frivolous pleading at the direction of a supervisor, the subordinate would
not be guilty of a professional violation unless the subordinate knew of the
document’s frivolous character.

[2] When lawyers in a supervisor-subordinate relationship encounter a
matter involving professional judgment as to ethical duty, the supervisor may
assume responsibility for making the judgment. Otherwise a consistent course
of action or position could not be taken. If the question can reasonably be
answered only one way, the duty of both lawyers is clear and they are equally
responsible for fulfilling it. However, if the question is reasonably arguable,
someone has to decide upon the course of action. That authority ordinarily
reposes in the supervisor, and a subordinate may be guided accordingly. For
example, if a question arises whether the interests of two clients conflict under
Rule 1.7, the supervisor’s reasonable resolution of the question should protect

the subordinate professionally if the resolution is subsequently challenged.
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SCR 20:5.3 Responsibilities regarding nonlawyer assistants

With respect to a nonlawyer employed or retained by or associated with
a lawyer:

(a) a partner, and a lawyer who individually or together with other law-
yers possesses comparable managerial authority in a law firm shall make
reasonable efforts to ensure that the firm has in effect measures giving rea-
sonable assurance that the person’s conduct is compatible with the profes-
sional obligations of the lawyer;

(b) alawyer having direct supervisory authority over the nonlawyer shall
make reasonable efforts to ensure that the person’s conduct is compatible
with the professional obligations of the lawyer; and

(c) alawyer shall be responsible for conduct of such a person that would be
a violation of the Rules of Professional Conduct if engaged in by a lawyer if:

(1) the lawyer orders or, with the knowledge of the specific conduct, rat-
ifies the conduct involved; or

(2) the lawyer is a partner or has comparable managerial authority in the
law firm in which the person is employed, or has direct supervisory authority
over the person, and knows of the conduct at a time when its consequences

can be avoided or mitigated but fails to take reasonable remedial action.
ABA COMMENT

[1] Paragraph (a) requires lawyers with managerial authority within a law
firm to make reasonable efforts to ensure that the firm has in effect measures
giving reasonable assurance that nonlawyers in the firm and nonlawyers out-
side the firm who work on firm matters act in a way compatible with the
professional obligations of the lawyer. See Comment [6] to Rule 1.1 (retain-
ing lawyers outside the firm) and Comment [1] to Rule 5.1 (responsibilities
with respect to lawyers within a firm). Paragraph (b) applies to lawyers who
have supervisory authority over such nonlawyers within or outside the firm.
Paragraph (c) specifies the circumstances in which a lawyer is responsible
for the conduct of such nonlawyers inside or outside the firm that would be
a violation of the Rules of Professional Conduct if engaged in by a lawyer.

[2] Lawyers generally employ assistants in their practice, including sec-
retaries, investigators, law student interns, and paraprofessionals. Such assis-

tants, whether employees or independent contractors, act for the lawyer in
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rendition of the lawyer’s professional services. A lawyer must give such assis-
tants appropriate instruction and supervision concerning the ethical aspects
of their employment, particularly regarding the obligation not to disclose in-
formation relating to representation of the client, and should be responsible
for their work product. The measures employed in supervising nonlawyers
should take account of the fact that they do not have legal training and are
not subject to professional discipline.

[3] A lawyer may use nonlawyers outside the firm to assist the lawyer
in rendering legal services to the client. Examples include the retention of
an investigative or paraprofessional service, hiring a document management
company to create and maintain a database for complex litigation, send-
ing client documents to a third party for printing or scanning, and using
an Internet-based service to store client information. When using such ser-
vices outside the firm, a lawyer must make reasonable efforts to ensure that
the services are provided in a manner that is compatible with the lawyer’s
professional obligations. The extent of this obligation will depend upon the
circumstances, including the education, experience and reputation of the
nonlawyer; the nature of the services involved; the terms of any arrangements
concerning the protection of client information; and the legal and ethical
environments of the jurisdictions in which the services will be performed,
particularly with regard to confidentiality. See also Rules 1.1 (competence),
1.2 (allocation of authority), 1.4 (communication with client), 1.6 (confiden-
tiality), 5.4(a) (professional independence of the lawyer), and 5.5(a) (unau-
thorized practice of law). When retaining or directing a nonlawyer outside
the firm, a lawyer should communicate directions appropriate under the
circumstances to give reasonable assurance that the nonlawyer’s conduct is
compatible with the professional obligations of the lawyer.

[4] Where the client directs the selection of a particular nonlawyer service
provider outside the firm, the lawyer ordinarily should agree with the client
concerning the allocation of responsibility for monitoring as between the
client and the lawyer. See Rule 1.2. When making such an allocation 181 in
a matter pending before a tribunal, lawyers and parties may have additional

obligations that are a matter of law beyond the scope of these Rules.

SCR 20:5.4 Professional independence of a lawyer

(a) A lawyer or law firm shall not share legal fees with a nonlawyer, except
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that:

(1) an agreement by a lawyer with the lawyer’s firm, partner, or associate
may provide for the payment of money, over a reasonable period of time after
the lawyer’s death, to the lawyer’s estate or to one or more specified persons;

(2) a lawyer who purchases the practice of a deceased, disabled, or dis-
appeared lawyer may, pursuant to the provisions of SCR 20:1.17, pay to the
estate or other representative of that lawyer the agreed-upon purchase price;

(3) alawyer or law firm may include nonlawyer employees in a compen-
sation or retirement plan, even though the plan is based in whole or in part
on a profit-sharing arrangement; and

(4) alawyer may share court-awarded legal fees with a nonprofit organi-
zation that employed, retained or recommended employment of the lawyer
in the matter.

(b) A lawyer shall not form a partnership with a nonlawyer if any of the
activities of the partnership consist of the practice of law.

(c) A lawyer shall not permit a person who recommends, employs, or
pays the lawyer to render legal services for another to direct or regulate the
lawyer’s professional judgment in rendering such legal services.

(d) A lawyer shall not practice with or in the form of a professional cor-
poration or association authorized to practice law for a profit, if:

(1) a nonlawyer owns any interest therein, except that a fiduciary repre-
sentative of the estate of a lawyer may hold the stock or interest of the lawyer
for a reasonable time during administration;

(2) a nonlawyer is a corporate director or officer thereof or occupies the
position of similar responsibility in any form of association other than a cor-
poration; or

(3) a nonlawyer has the right to direct or control the professional judg-

ment of a lawyer.
ABA COMMENT

[1] The provisions of this Rule express traditional limitations on sharing
fees. These limitations are to protect the lawyer’s professional independence
of judgment. Where someone other than the client pays the lawyer’s fee or
salary, or recommends employment of the lawyer, that arrangement does not
modify the lawyer’s obligation to the client. As stated in paragraph (c), such
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arrangements should not interfere with the lawyer’s professional judgment.

[2] This Rule also expresses traditional limitations on permitting a third
party to direct or regulate the lawyer’s professional judgment in rendering
legal services to another. See also Rule 1.8(f) (lawyer may accept compensa-
tion from a third party as long as there is no interference with the lawyer’s

independent professional judgment and the client gives informed consent).

SCR 20:5.5 Unauthorized practice of law; multijurisdictional practice of law

(a) A lawyer shall not:

(1) practice law in a jurisdiction where doing so violates the regulation of
the legal profession in that jurisdiction except that a lawyer admitted to prac-
tice in Wisconsin does not violate this rule by conduct in another jurisdiction
that is permitted in Wisconsin under SCR 20:5.5 (c) and (d) for lawyers not
admitted in Wisconsin; or

(2) assist another in practicing law in a jurisdiction where doing so vio-
lates the regulation of the legal profession in that jurisdiction.

(b) A lawyer who is not admitted to practice in this jurisdiction shall not:

(1) except as authorized by this rule or other law, establish an office or
maintain a systematic and continuous presence in this jurisdiction for the
practice of law; or

(2) hold out to the public or otherwise represent that the lawyer is admit-
ted to the practice of law in this jurisdiction.

(c) Except as authorized by this rule, a lawyer who is not admitted to
practice in this jurisdiction but who is admitted to practice in another juris-
diction of the United States and not disbarred or suspended from practice in
any jurisdiction for disciplinary reasons or for medical incapacity, may not
provide legal services in this jurisdiction except when providing services on
an occasional basis in this jurisdiction that:

(1) are undertaken in association with a lawyer who is admitted to prac-
tice in this jurisdiction and who actively participates in the matter; or

(2) are in, or reasonably related to, a pending or potential proceeding
before a tribunal in this or another jurisdiction, if the lawyer, or a person the
lawyer is assisting, is authorized by law or order to appear in such proceeding
or reasonably expects to be so authorized; or

(3) are in, or reasonably related to, a pending or potential arbitration,

mediation, or other alternative dispute resolution proceeding in this or an-
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other jurisdiction, if the services arise out of, or are reasonably related to, the
lawyer’s practice in a jurisdiction in which the lawyer is admitted to practice
and are not services for which the forum requires pro hac vice admission; or

(4) are not within subsections (c)(2) or (c)(3) and arise out of, or are rea-
sonably related to, the lawyer’s practice in a jurisdiction in which the lawyer
is admitted to practice.

(d) A lawyer admitted to practice in another United States jurisdiction or
in a foreign jurisdiction, who is not disbarred or suspended from practice in
any jurisdiction for disciplinary reasons or medical incapacity, may provide
legal services in this jurisdiction that:

(1) are provided to the lawyer’s employer or its organizational affiliates
after compliance with SCR 10.03 (4) (f), and are not services for which the
forum requires pro hac vice admission; or

(2) are services that the lawyer is authorized to provide by federal law or
other law of this jurisdiction.

(e) A lawyer admitted to practice in another jurisdiction of the United
States or a foreign jurisdiction who provides legal services in this jurisdic-
tion pursuant to sub. (c) and (d) above shall consent to the appointment
of the Clerk of the Wisconsin Supreme Court as agent upon whom service
of process may be made for all actions against the lawyer or the lawyer’s
firm that may arise out of the lawyer’s participation in legal matters in this

jurisdiction.
WISCONSIN COMMITTEE COMMENT

See also SCR 10.03(4) (requirements for admission pro hac vice and reg-
istration of in-house counsel).

This Wisconsin Supreme Court Rule differs from the Model Rule in that
an attorney is not precluded from seeking admission pro hac vice if the at-
torney is administratively suspended from practice in a jurisdiction other
than the attorney’s primary jurisdiction of practice. An attorney must not
be suspended or disbarred in his or her primary jurisdiction of practice. Due
to substantive and numbering differences, special care should be taken in

consulting the ABA Comment.
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ABA COMMENT

[1] A lawyer may practice law only in a jurisdiction in which the lawyer
is authorized to practice. A lawyer may be admitted to practice law in a ju-
risdiction on a regular basis or may be authorized by court rule or order or
by law to practice for a limited purpose or on a restricted basis. Paragraph
(a) applies to unauthorized practice of law by a lawyer, whether through the
lawyer’s direct action or by the lawyer assisting another person.

[2] The definition of the practice of law is established by law and var-
ies from one jurisdiction to another. Whatever the definition, limiting the
practice of law to members of the bar protects the public against rendition
of legal services by unqualified persons. This Rule does not prohibit a lawyer
from employing the services of paraprofessionals and delegating functions
to them, so long as the lawyer supervises the delegated work and retains re-
sponsibility for their work. See Rule 5.3.

[3] A lawyer may provide professional advice and instruction to nonlaw-
yers whose employment requires knowledge of the law; for example, claims
adjusters, employees of financial or commercial institutions, social workers,
accountants and persons employed in government agencies. Lawyers also may
assist independent nonlawyers, such as paraprofessionals, who are authorized
by the law of a jurisdiction to provide particular law-related services. In addi-
tion, a lawyer may counsel nonlawyers who wish to proceed pro se.

[4] Other than as authorized by law or this Rule, a lawyer who is not ad-
mitted to practice generally in this jurisdiction violates paragraph (b) if the
lawyer establishes an office or other systematic and continuous presence in
this jurisdiction for the practice of law. Presence may be systematic and con-
tinuous even if the lawyer is not physically present here. Such a lawyer must
not hold out to the public or otherwise represent that the lawyer is admitted
to practice law in this jurisdiction. See also Rules 7.1(a) and 7.5(b).

[5] There are occasions in which a lawyer admitted to practice in another
United States jurisdiction, and not disbarred or suspended from practice in
any jurisdiction, may provide legal services on a temporary basis in this ju-
risdiction under circumstances that do not create an unreasonable risk to the
interests of their clients, the public or the courts. Paragraph (c) identifies four
such circumstances. The fact that conduct is not so identified does not imply
that the conduct is or is not authorized. With the exception of paragraphs (d)
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(1) and (d)(2), this Rule does not authorize a lawyer to establish an office or
other systematic and continuous presence in this jurisdiction without being
admitted to practice generally here.

[6] There is no single test to determine whether a lawyer’s services are
provided on a “temporary basis” in this jurisdiction, and may therefore be
permissible under paragraph (c). Services may be “temporary” even though
the lawyer provides services in this jurisdiction on a recurring basis, or for
an extended period of time, as when the lawyer is representing a client in a
single lengthy negotiation or litigation.

[7] Paragraphs (c) and (d) apply to lawyers who are admitted to practice
law in any United States jurisdiction, which includes the District of Columbia
and any state, territory or commonwealth of the United States. The word
“admitted” in paragraph (c) contemplates that the lawyer is authorized to
practice in the jurisdiction in which the lawyer is admitted and excludes a
lawyer who while technically admitted is not authorized to practice, because,
for example, the lawyer is on inactive status.

[8] Paragraph (c)(1) recognizes that the interests of clients and the public
are protected if a lawyer admitted only in another jurisdiction associates with
a lawyer licensed to practice in this jurisdiction. For this paragraph to apply,
however, the lawyer admitted to practice in this jurisdiction must actively
participate in and share responsibility for the representation of the client.

[9] Lawyers not admitted to practice generally in a jurisdiction may be
authorized by law or order of a tribunal or an administrative agency to ap-
pear before the tribunal or agency. This authority may be granted pursuant
to formal rules governing admission pro hac vice or pursuant to informal
practice of the tribunal or agency. Under paragraph (c)(2), a lawyer does
not violate this Rule when the lawyer appears before a tribunal or agency
pursuant to such authority. To the extent that a court rule or other law of this
jurisdiction requires a lawyer who is not admitted to practice in this jurisdic-
tion to obtain admission pro hac vice before appearing before a tribunal or
administrative agency, this Rule requires the lawyer to obtain that authority.

[10] Paragraph (c)(2) also provides that a lawyer rendering services in
this jurisdiction on a temporary basis does not violate this Rule when the
lawyer engages in conduct in anticipation of a proceeding or hearing in a
jurisdiction in which the lawyer is authorized to practice law or in which

the lawyer reasonably expects to be admitted pro hac vice. Examples of such
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conduct include meetings with the client, interviews of potential witnesses,
and the review of documents. Similarly, a lawyer admitted only in another
jurisdiction may engage in conduct temporarily in this jurisdiction in con-
nection with pending litigation in another jurisdiction in which the lawyer
is or reasonably expects to be authorized to appear, including taking deposi-
tions in this jurisdiction.

[11] When a lawyer has been or reasonably expects to be admitted to ap-
pear before a court or administrative agency, paragraph (c)(2) also permits
conduct by lawyers who are associated with that lawyer in the matter, but who
do not expect to appear before the court or administrative agency. For exam-
ple, subordinate lawyers may conduct research, review documents, and attend
meetings with witnesses in support of the lawyer responsible for the litigation.

[12] Paragraph (c)(3) permits a lawyer admitted to practice law in an-
other jurisdiction to perform services on a temporary basis in this jurisdic-
tion if those services are in or reasonably related to a pending or potential
arbitration, mediation, or other alternative dispute resolution proceeding in
this or another jurisdiction, if the services arise out of or are reasonably re-
lated to the lawyer’s practice in a jurisdiction in which the lawyer is admitted
to practice. The lawyer, however, must obtain admission pro hac vice in the
case of a court-annexed arbitration or mediation or otherwise if court rules
or law so require.

[13] Paragraph (c)(4) permits a lawyer admitted in another jurisdiction
to provide certain legal services on a temporary basis in this jurisdiction that
arise out of or are reasonably related to the lawyer’s practice in a jurisdiction
in which the lawyer is admitted but are not within paragraphs (c)(2) or (c)
(3). These services include both legal services and services that nonlawyers
may perform but that are considered the practice of law when performed by
lawyers.

[14] Paragraphs (c)(3) and (c)(4) require that the services arise out of
or be reasonably related to the lawyer’s practice in a jurisdiction in which
the lawyer is admitted. A variety of factors evidence such a relationship. The
lawyer’s client may have been previously represented by the lawyer, or may
be resident in or have substantial contacts with the jurisdiction in which the
lawyer is admitted. The matter, although involving other jurisdictions, may
have a significant connection with that jurisdiction. In other cases, signifi-

cant aspects of the lawyer’s work might be conducted in that jurisdiction or
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a significant aspect of the matter may involve the law of that jurisdiction.
The necessary relationship might arise when the client’s activities or the legal
issues involve multiple jurisdictions, such as when the officers of a multina-
tional corporation survey potential business sites and seek the services of
their lawyer in assessing the relative merits of each. In addition, the services
may draw on the lawyer’s recognized expertise developed through the regular
practice of law on behalf of clients in matters involving a particular body of
federal, nationally-uniform, foreign, or international law. Lawyers desiring to
provide pro bono legal services on a temporary basis in a jurisdiction that has
been affected by a major disaster, but in which they are not otherwise autho-
rized to practice law, as well as lawyers from the affected jurisdiction who seek
to practice law temporarily in another jurisdiction, but in which they are not
otherwise authorized to practice law, should consult the [Model Court Rule
on Provision of Legal Services Following Determination of Major Disaster].

[15] Paragraph (d) identifies two circumstances in which a lawyer who
is admitted to practice in another United States jurisdiction, and is not dis-
barred or suspended from practice in any jurisdiction, may establish an of-
fice or other systematic and continuous presence in this jurisdiction for the
practice of law as well as provide legal services on a temporary basis. Except
as provided in paragraphs (d)(1) and (d)(2), a lawyer who is admitted to
practice law in another jurisdiction and who establishes an office or other
systematic or continuous presence in this jurisdiction must become admitted
to practice law generally in this jurisdiction.

[16] Paragraph (d)(1) applies to a lawyer who is employed by a client
to provide legal services to the client or its organizational affiliates, i.e., en-
tities that control, are controlled by, or are under common control with the
employer. This paragraph does not authorize the provision of personal legal
services to the employer’s officers or employees. The paragraph applies to in-
house corporate lawyers, government lawyers and others who are employed
to render legal services to the employer. The lawyer’s ability to represent the
employer outside the jurisdiction in which the lawyer is licensed generally
serves the interests of the employer and does not create an unreasonable risk
to the client and others because the employer is well situated to assess the
lawyer’s qualifications and the quality of the lawyer’s work.

[17] If an employed lawyer establishes an office or other systematic pres-

ence in this jurisdiction for the purpose of rendering legal services to the
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employer, the lawyer may be subject to registration or other requirements,
including assessments for client protection funds and mandatory continuing
legal education.

[18] Paragraph (d)(2) recognizes that a lawyer may provide legal services
in a jurisdiction in which the lawyer is not licensed when authorized to do so
by federal or other law, which includes statute, court rule, executive regula-
tion or judicial precedent.

[19] A lawyer who practices law in this jurisdiction pursuant to para-
graphs (c) or (d) or otherwise is subject to the disciplinary authority of this
jurisdiction. See Rule 8.5(a).

[20] In some circumstances, a lawyer who practices law in this jurisdic-
tion pursuant to paragraphs (c) or (d) may have to inform the client that the
lawyer is not licensed to practice law in this jurisdiction. For example, that
may be required when the representation occurs primarily in this jurisdiction
and requires knowledge of the law of this jurisdiction. See Rule 1.4(b).

[21] Paragraphs (c) and (d) do not authorize communications advertis-
ing legal services to prospective clients in this jurisdiction by lawyers who are
admitted to practice in other jurisdictions. Whether and how lawyers may
communicate the availability of their services to prospective clients in this

jurisdiction is governed by Rules 7.1 to 7.5.

SCR 20:5.6 Restrictions on right to practice

A lawyer shall not participate in offering or making:

(a) a partnership, shareholders, operating, employment, or other similar
type of agreement that restricts the right of a lawyer to practice after termi-
nation of the relationship, except an agreement concerning benefits upon
retirement; or

(b) an agreement in which a restriction on the lawyer’s right to practice

is part of the settlement of a client controversy.
ABA COMMENT

[1] An agreement restricting the right of lawyers to practice after leaving
a firm not only limits their professional autonomy but also limits the free-
dom of clients to choose a lawyer. Paragraph (a) prohibits such agreements

except for restrictions incident to provisions concerning retirement benefits
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for service with the firm.

[2] Paragraph (b) prohibits a lawyer from agreeing not to represent other
persons in connection with settling a claim on behalf of a client.

[3] This Rule does not apply to prohibit restrictions that may be included
in the terms of the sale of a law practice pursuant to Rule 1.17.

SCR 20:5.7 Limited liability legal practice

(a)(1) A lawyer may be a member of a law firm that is organized as a lim-
ited liability organization solely to render professional legal services under
the laws of this state, including chs. 178 and 183 and subch. XIX of ch. 180.
The lawyer may practice in or as a limited liability organization if the lawyer
is otherwise licensed to practice law in this state and the organization is reg-
istered under sub. (b).

(2) Nothing in this rule or the laws under which the lawyer or law firm
is organized shall relieve a lawyer from personal liability for any acts, errors
or omissions of the lawyer arising out of the performance of professional
services.

(b) A lawyer or law firm that is organized as a limited liability organiza-
tion shall file an annual registration with the state bar of Wisconsin in a form
and with a filing fee that shall be determined by the state bar. The annual
registration shall be signed by a lawyer who is licensed to practice law in this
state and who holds an ownership interest in the organization seeking to reg-
ister under this rule. The annual registration shall include all of the following:

(1) The name and address of the organization.

(2) The names, residence addresses, states or jurisdictions where licensed
to practice law, and attorney registration numbers of the lawyers in the orga-
nization and their ownership interest in the organization.

(3) A representation that at the time of the filing each lawyer in the or-
ganization is in good standing in this state or, if licensed to practice law else-
where, in the states or jurisdictions in which he or she is licensed.

(4) A certificate of insurance issued by an insurance carrier certifying that
it has issued to the organization a professional liability policy to the organi-
zation as provided in sub. (bm).

(5) Such other information as may be required from time to time by the
state bar of Wisconsin.

(bm) The professional liability policy under sub. (b)(4) shall identify the
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name of the professional liability carrier, the policy number, the expiration
date and the limits and deductible. Such professional liability insurance shall
provide not less than the following limits of liability:

(1) For a firm composed of 1 to 3 lawyers, $100,000 of combined indem-
nity and defense cost coverage per claim, with a $300,000 aggregate com-
bined indemnity and defense cost coverage amount per policy period.

(2) For a firm composed of 4 to 6 lawyers, $250,000 of combined indem-
nity and defense cost coverage per claim, with $750,000 aggregate combined
indemnity and defense cost coverage amount per policy period.

(3) For a firm composed of 7 to 14 lawyers, $500,000 of combined indem-
nity and defense cost coverage per claim, with $1,000,000 aggregate com-
bined indemnity and defense cost coverage amount per policy period.

(4) For a firm composed of 15 to 30 lawyers, $1,000,000 of combined
indemnity and defense cost coverage per claim, with $2,000,000 aggregate
combined indemnity and defense cost coverage amount per policy period.

(5) For a firm composed of 31 to 50 lawyers, $4,000,000 of combined
indemnity and defense cost coverage per claim, with $4,000,000 aggregate
combined indemnity and defense cost coverage amount per policy period.

(6) For a firm composed of 51 or more lawyers, $10,000,000 of combined
indemnity and defense cost coverage per claim, with $10,000,000 aggregate
combined indemnity and defense cost coverage amount per policy period.

(c) Nothing in this rule or the laws under which a lawyer or law firm is
organized shall diminish a lawyer’s or law firm’s obligations or responsibili-
ties under any provisions of this chapter.

(d) A law firm that is organized as a limited liability organization under
the laws of any other state or jurisdiction or of the United States solely for the
purpose of rendering professional legal services that is authorized to do business
in Wisconsin and that has a least one lawyer licensed to practice law in Wiscon-
sin may register under this rule by complying with the provisions of sub. (b).

(e) A lawyer or law firm that is organized as a limited liability organiza-
tion shall do all of the following:

(1) Include a written designation of the limited liability structure as part
of its name.

(2) Provide to clients and potential clients in writing a plain-English sum-
mary of the features of the limited liability law under which it is organized
and the applicable provisions of this chapter.
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WISCONSIN COMMITTEE COMMENT

This Wisconsin Supreme Court Rule has no counterpart in the Model Rules.

Model Rule 5.7, concerning law-related services, is not part of these rules.
PUBLIC SERVICE

SCR 20:5.8 Responsibilities Regarding Law-Related Services

(a) A lawyer shall be subject to the Rules of Professional Conduct with
respect to the provision of law-related services, as defined in paragraph (b),
if the law-related services are provided:

(1) by the lawyer in circumstances that are not distinct from the lawyer’s
provision of legal services to clients; or

(2) in other circumstances by an entity controlled by the lawyer individ-
ually or with others if the lawyer fails to take reasonable measures to assure
that a person obtaining the law-related services knows that the services are
not legal services and that the protections of the client-lawyer relationship do
not exist.

(b) The term “law-related services” denotes services that might reason-
ably be performed in conjunction with and in substance are related to the
provision of legal services, and that are not prohibited as unauthorized prac-

tice of law when provided by a nonlawyer.
ABA COMMENT

[1] When a lawyer performs law-related services or controls an organi-
zation that does so, there exists the potential for ethical problems. Principal
among these is the possibility that the person for whom the law-related ser-
vices are performed fails to understand that the services may not carry with
them the protections normally afforded as part of the client-lawyer relation-
ship. The recipient of the law-related services may expect, for example, that
the protection of client confidences, prohibitions against representation of
persons with conflicting interests, and obligations of a lawyer to maintain
professional independence apply to the provision of law-related services
when that may not be the case.

[2] Rule 5.7 applies to the provision of law-related services by a lawyer
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even when the lawyer does not provide any legal services to the person for
whom the law-related services are 190 performed and whether the law-re-
lated services are performed through a law firm or a separate entity. The
Rule identifies the circumstances in which all of the Rules of Professional
Conduct apply to the provision of law-related services. Even when those cir-
cumstances do not exist, however, the conduct of a lawyer involved in the
provision of law-related services is subject to those Rules that apply generally
to lawyer conduct, regardless of whether the conduct involves the provision
of legal services. See, e.g., Rule 8.4.

[3] When law-related services are provided by a lawyer under circum-
stances that are not distinct from the lawyer’s provision of legal services to
clients, the lawyer in providing the lawrelated services must adhere to the
requirements of the Rules of Professional Conduct as provided in paragraph
(a)(1). Even when the law-related and legal services are provided in circum-
stances that are distinct from each other, for example through separate en-
tities or different support staff within the law firm, the Rules of Professional
Conduct apply to the lawyer as provided in paragraph (a)(2) unless the law-
yer takes reasonable measures to assure that the recipient of the law-related
services knows that the services are not legal services and that the protections
of the client-lawyer relationship do not apply.

[4] Law-related services also may be provided through an entity that is
distinct from that through which the lawyer provides legal services. If the
lawyer individually or with others has control of such an entity’s operations,
the Rule requires the lawyer to take reasonable measures to assure that each
person using the services of the entity knows that the services provided by the
entity are not legal services and that the Rules of Professional Conduct that
relate to the client-lawyer relationship do not apply. A lawyer’s control of an
entity extends to the ability to direct its operation. Whether a lawyer has such
control will depend upon the circumstances of the particular case.

[5] When a client-lawyer relationship exists with a person who is referred
by a lawyer to a separate law-related service entity controlled by the lawyer,
individually or with others, the lawyer must comply with Rule 1.8(a).

[6] In taking the reasonable measures referred to in paragraph (a)(2) to
assure that a person using law-related services understands the practical ef-
fect or significance of the inapplicability of the Rules of Professional Con-

duct, the lawyer should communicate to the person receiving the lawrelated
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services, in a manner sufficient to assure that the person understands the sig-
nificance of the fact, that the relationship of the person to the business entity
will not be a client-lawyer relationship. The communication should be made
before entering into an agreement for provision of or providing law-related
services, and preferably should be in writing.

[7] The burden is upon the lawyer to show that the lawyer has taken rea-
sonable measures under the circumstances to communicate the desired un-
derstanding. For instance, a sophisticated user of law-related services, such as
a publicly held corporation, may require a lesser explanation than someone
unaccustomed to making distinctions between legal services and law-related
services, such as an individual seeking tax advice from a lawyer-accountant
or investigative services in connection with a lawsuit.

[8] Regardless of the sophistication of potential recipients of law-related
services, a lawyer should take special care to keep separate the provision of
law-related and legal services in order to minimize the risk that the recipient
will assume that the law-related services are legal services. The risk of such
confusion is especially acute when the lawyer renders both types of services
with respect to the same matter. Under some circumstances the legal and
law-related services may be so closely entwined that they cannot be distin-
guished from each other, and the requirement of disclosure and consultation
imposed by paragraph (a)(2) of the Rule cannot be met. In such a case a law-
yer will be responsible for assuring that both the lawyer’s conduct and, to the
extent required by Rule 5.3, that of nonlawyer employees in the distinct entity
that the lawyer controls complies in all respects with the Rules of Professional
Conduct.

[9] A broad range of economic and other interests of clients may be
served by lawyers engaging in the delivery of law-related services. Examples
of law-related services include providing 191 title insurance, financial plan-
ning, accounting, trust services, real estate counseling, legislative lobbying,
economic analysis, social work, psychological counseling, tax preparation,
and patent, medical or environmental consulting.

[10] When a lawyer is obliged to accord the recipients of such services
the protections of those Rules that apply to the client-lawyer relationship, the
lawyer must take special care to heed the proscriptions of the Rules address-
ing conflict of interest (Rules 1.7 through 1.11, especially Rules 1.7(a)(2) and
1.8(a), (b) and (f)), and to scrupulously adhere to the requirements of Rule
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1.6 relating to disclosure of confidential information. The promotion of the
law-related services must also in all respects comply with Rules 7.1 through
7.3, dealing with advertising and solicitation. In that regard, lawyers should
take special care to identify the obligations that may be imposed as a result
of a jurisdiction’s decisional law.

[11] When the full protections of all of the Rules of Professional Con-
duct do not apply to the provision of law-related services, principles of law
external to the Rules, for example, the law of principal and agent, govern the
legal duties owed to those receiving the services. Those other legal principles
may establish a different degree of protection for the recipient with respect to
confidentiality of information, conflicts of interest and permissible business

relationships with clients. See also Rule 8.4 (Misconduct).

SCR 20:6.1 Voluntary pro bono publico service

Every lawyer has a professional responsibility to provide legal services to
those unable to pay. A lawyer should aspire to render at least 50 hours of pro
bono publico legal services per year. In fulfilling this responsibility the lawyer
should:

(a) provide a substantial majority of the 50 hours of legal services without
fee or expectation of fee to:

(1) persons of limited means or

(2) charitable, religious, civic, community, governmental and educational
organizations in matters that are designed primarily to address the needs of
persons of limited means; and

(b) provide any additional services through:

(1) delivery of legal services at no fee or substantially reduced fee to in-
dividuals, groups or organizations seeking to secure or protect civil rights,
civil liberties or public rights, or charitable, religious, civic, community, gov-
ernmental and educational organizations in matters in furtherance of their
organizational purposes, where the payment of standard legal fees would
significantly deplete the organization’s economic resources or would be oth-
erwise inappropriate;

(2) delivery of legal services at a substantially reduced fee to persons of
limited means; or

(3) participation in activities for improving the law, the legal system or

the legal profession.
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In addition, a lawyer should voluntarily contribute financial support to

organizations that provide legal services to persons of limited means.
ABA COMMENT

[1] Every lawyer, regardless of professional prominence or professional
work load, has a responsibility to provide legal services to those unable to
pay, and personal involvement in the problems of the disadvantaged can be
one of the most rewarding experiences in the life of a lawyer. The American
Bar Association urges all lawyers to provide a minimum of 50 hours of pro
bono services annually. States, however, may decide to choose a higher or
lower number of hours of annual service (which may be expressed as a per-
centage of a lawyer’s professional time) depending upon local needs and local
conditions. It is recognized that in some years a lawyer may render greater or
fewer hours than the annual standard specified, but during the course of his
or her legal career, each lawyer should render on average per year, the num-
ber of hours set forth in this Rule. Services can be performed in civil matters
or in criminal or quasi—criminal matters for which there is no government
obligation to provide funds for legal representation, such as post—conviction
death penalty appeal cases.

[2] Paragraphs (a)(1) and (2) recognize the critical need for legal ser-
vices that exists among persons of limited means by providing that a sub-
stantial majority of the legal services rendered annually to the disadvantaged
be furnished without fee or expectation of fee. Legal services under these
paragraphs consist of a full range of activities, including individual and class
representation, the provision of legal advice, legislative lobbying, adminis-
trative rule making and the provision of free training or mentoring to those
who represent persons of limited means. The variety of these activities should
facilitate participation by government lawyers, even when restrictions exist
on their engaging in the outside practice of law.

[3] Persons eligible for legal services under paragraphs (a)(1) and (2) are
those who qualify for participation in programs funded by the Legal Services
Corporation and those whose incomes and financial resources are slightly
above the guidelines utilized by such programs but nevertheless, cannot af-
ford counsel. Legal services can be rendered to individuals or to organiza-

tions such as homeless shelters, battered women’s centers and food pantries
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that serve those of limited means. The term “governmental organizations”
includes, but is not limited to, public protection programs and sections of
governmental or public sector agencies.

[4] Because service must be provided without fee or expectation of fee,
the intent of the lawyer to render free legal services is essential for the work
performed to fall within the meaning of paragraphs (a)(1) and (2). Accord-
ingly, services rendered cannot be considered pro bono if an anticipated fee is
uncollected, but the award of statutory attorneys’ fees in a case originally ac-
cepted as pro bono would not disqualify such services from inclusion under
this section. Lawyers who do receive fees in such cases are encouraged to
contribute an appropriate portion of such fees to organizations or projects
that benefit persons of limited means.

[5] While it is possible for a lawyer to fulfill the annual responsibility to
perform pro bono services exclusively through activities described in para-
graphs (a)(1) and (2), to the extent that any hours of service remained un-
fulfilled, the remaining commitment can be met in a variety of ways as set
forth in paragraph (b). Constitutional, statutory or regulatory restrictions
may prohibit or impede government and public sector lawyers and judges
from performing the pro bono services outlined in paragraphs (a)(1) and (2).
Accordingly, where those restrictions apply, government and public sector
lawyers and judges may fulfill their pro bono responsibility by performing
services outlined in paragraph (b).

[6] Paragraph (b)(1) includes the provision of certain types of legal
services to those whose incomes and financial resources place them above
limited means. It also permits the pro bono lawyer to accept a substantially
reduced fee for services. Examples of the types of issues that may be ad-
dressed under this paragraph include First Amendment claims, Title VII
claims and environmental protection claims. Additionally, a wide range of
organizations may be represented, including social service, medical research,
cultural and religious groups.

[7] Paragraph (b)(2) covers instances in which lawyers agree to and re-
ceive a modest fee for furnishing legal services to persons of limited means.
Participation in judicare programs and acceptance of court appointments
in which the fee is substantially below a lawyer’s usual rate are encouraged
under this section.

[8] Paragraph (b)(3) recognizes the value of lawyers engaging in activities
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that improve the law, the legal system or the legal profession. Serving on
bar association committees, serving on boards of pro bono or legal services
programs, taking part in Law Day activities, acting as a continuing legal ed-
ucation instructor, a mediator or an arbitrator and engaging in legislative
lobbying to improve the law, the legal system or the profession are a few
examples of the many activities that fall within this paragraph.

[9] Because the provision of pro bono services is a professional respon-
sibility, it is the individual ethical commitment of each lawyer. Nevertheless,
there may be times when it is not feasible for a lawyer to engage in pro bono
services. At such times a lawyer may discharge the pro bono responsibility
by providing financial support to organizations providing free legal services
to persons of limited means. Such financial support should be reasonably
equivalent to the value of the hours of service that would have otherwise been
provided. In addition, at times it may be more feasible to satisfy the pro bono
responsibility collectively, as by a firm’s aggregate pro bono activities.

[10] Because the efforts of individual lawyers are not enough to meet the
need for free legal services that exists among persons of limited means, the
government and the profession have instituted additional programs to pro-
vide those services. Every lawyer should financially support such programs,
in addition to either providing direct pro bono services or making financial
contributions when pro bono service is not feasible.

[11] Law firms should act reasonably to enable and encourage all lawyers
in the firm to provide the pro bono legal services called for by this Rule.

[12] The responsibility set forth in this Rule is not intended to be en-

forced through disciplinary process.

SCR 20:6.2 Accepting appointments

A lawyer shall not seek to avoid appointment by a tribunal to represent a
person except for good cause, such as:

(a) representing the client is likely to result in violation of the Rules of
Professional Conduct or other law;

(b) representing the client is likely to result in an unreasonable financial
burden on the lawyer; or

(c) the client or the cause is so repugnant to the lawyer as to be likely to
impair the client—lawyer relationship or the lawyer’s ability to represent the

client.
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ABA COMMENT

[1] A lawyer ordinarily is not obliged to accept a client whose character or
cause the lawyer regards as repugnant. The lawyer’s freedom to select clients
is, however, qualified. All lawyers have a responsibility to assist in provid-
ing pro bono publico service. See Rule 6.1. An individual lawyer fulfills this
responsibility by accepting a fair share of unpopular matters or indigent or
unpopular clients. A lawyer may also be subject to appointment by a court to

serve unpopular clients or persons unable to afford legal services.

Appointed Counsel

[2] For good cause a lawyer may seek to decline an appointment to repre-
sent a person who cannot afford to retain counsel or whose cause is unpopu-
lar. Good cause exists if the lawyer could not handle the matter competently,
see Rule 1.1, or if undertaking the representation would result in an improper
conflict of interest, for example, when the client or the cause is so repugnant
to the lawyer as to be likely to impair the client-lawyer relationship or the
lawyer’s ability to represent the client. A lawyer may also seek to decline an
appointment if acceptance would be unreasonably burdensome, for example,
when it would impose a financial sacrifice so great as to be unjust.

[3] An appointed lawyer has the same obligations to the client as retained
counsel, including the obligations of loyalty and confidentiality, and is sub-
ject to the same limitations on the client-lawyer relationship, such as the

obligation to refrain from assisting the client in violation of the Rules.

SCR 20:6.3 Membership in legal services organization

A lawyer may serve as a director, officer or member of a legal services
organization, apart from the law firm in which the lawyer practices, notwith-
standing that the organization serves persons having interests adverse to a
client of the lawyer. The lawyer shall not knowingly participate in a decision
or action of the organization:

(a) if participating in the decision would be incompatible with the law-
yer’s obligations to a client under SCR 20:1.7; or

(b) where the decision could have a material adverse effect on the repre-
sentation of a client of the organization whose interests are adverse to a client
of the lawyer.
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ABA COMMENT

[1] Lawyers should be encouraged to support and participate in legal
service organizations. A lawyer who is an officer or a member of such an
organization does not thereby have a client-lawyer relationship with persons
served by the organization. However, there is potential conflict between the
interests of such persons and the interests of the lawyer’s clients. If the pos-
sibility of such conflict disqualified a lawyer from serving on the board of a
legal services organization, the profession’s involvement in such organiza-
tions would be severely curtailed.

[2] It may be necessary in appropriate cases to reassure a client of the or-
ganization that the representation will not be affected by conflicting loyalties
of a member of the board. Established, written policies in this respect can

enhance the credibility of such assurances.

SCR 20:6.4 Law reform activities affecting client interests

A lawyer may serve as a director, officer or member of an organization
involved in reform of the law or its administration notwithstanding that the
reform may affect the interests of a client of the lawyer. When the lawyer
knows that the interests of a client may be materially benefited by a decision
in which the lawyer participates, the lawyer shall disclose that fact but need
not identify the client.

ABA COMMENT

[1] Lawyers involved in organizations seeking law reform generally do not
have a client—lawyer relationship with the organization. Otherwise, it might
follow that a lawyer could not be involved in a bar association law reform
program that might indirectly affect a client. See also Rule 1.2(b). For example,
a lawyer specializing in antitrust litigation might be regarded as disqualified
from participating in drafting revisions of rules governing that subject. In de-
termining the nature and scope of participation in such activities, a lawyer
should be mindful of obligations to clients under other Rules, particularly
Rule 1.7. A lawyer is professionally obligated to protect the integrity of the
program by making an appropriate disclosure within the organization when
the lawyer knows a private client might be materially benefited.
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SCR 20:6.5 Nonprofit and court-annexed limited legal services programs

(a) A lawyer who, under the auspices of a program sponsored by a non-
profit organization, a bar association, an accredited law school, or a court,
provides short-term limited legal services to a client without expectation by
either the lawyer or the client that the lawyer will provide continuing repre-
sentation in the matter:

(1) is subject to SCR 20:1.7 and SCR 20:1.9(a) only if the lawyer knows
that the representation of the client involves a conflict of interest; and

(2) is subject to SCR 20:1.10 only if the lawyer knows that another lawyer
associated with the lawyer in a law firm is disqualified by SCR 20:1.7 or SCR
20:1.9(a) with respect to the matter.

(b) Except as provided in par. (a)(2), SCR 20:1.10 is inapplicable to a

representation governed by this rule.
WISCONSIN COMMITTEE COMMENT

Unlike the Model Rule, paragraph (a) expressly provides coverage for

programs sponsored by bar associations and accredited law schools.
ABA COMMENT

[1] Legal services organizations, courts and various nonprofit organiza-
tions have established programs through which lawyers provide short-term
limited legal services—such as advice or the completion of legal forms—that
will assist persons to address their legal problems without further repre-
sentation by a lawyer. In these programs, such as legal-advice hotlines, ad-
vice-only clinics or pro se counseling programs, a client-lawyer relationship
is established, but there is no expectation that the lawyer’s representation of
the client will continue beyond the limited consultation. Such programs are
normally operated under circumstances in which it is not feasible for a lawyer
to systematically screen for conflicts of interest as is generally required before
undertaking a representation. See, e.g., Rules 1.7, 1.9 and 1.10.

[2] A lawyer who provides short-term limited legal services pursuant to
this Rule must secure the client’s informed consent to the limited scope of the
representation. See Rule 1.2(c). If a short-term limited representation would

not be reasonable under the circumstances, the lawyer may offer advice to
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the client but must also advise the client of the need for further assistance of
counsel. Except as provided in this Rule, the Rules of Professional Conduct,
including Rules 1.6 and 1.9(c), are applicable to the limited representation.

[3] Because a lawyer who is representing a client in the circumstances ad-
dressed by this Rule ordinarily is not able to check systematically for conflicts
of interest, paragraph (a) requires compliance with Rules 1.7 or 1.9(a) only
if the lawyer knows that the representation presents a conflict of interest for
the lawyer, and with Rule 1.10 only if the lawyer knows that another lawyer
in the lawyer’s firm is disqualified by Rules 1.7 or 1.9(a) in the matter.

[4] Because the limited nature of the services significantly reduces the risk
of conflicts of interest with other matters being handled by the lawyer’s firm,
paragraph (b) provides that Rule 1.10 is inapplicable to a representation gov-
erned by this Rule except as provided by paragraph (a)(2). Paragraph (a)(2)
requires the participating lawyer to comply with Rule 1.10 when the lawyer
knows that the lawyer’s firm is disqualified by Rules 1.7 or 1.9(a). By virtue
of paragraph (b), however, a lawyer’s participation in a short-term limited
legal services program will not preclude the lawyer’s firm from undertaking
or continuing the representation of a client with interests adverse to a client
being represented under the program’s auspices. Nor will the personal dis-
qualification of a lawyer participating in the program be imputed to other
lawyers participating in the program.

[5] If, after commencing a short-term limited representation in accor-
dance with this Rule, a lawyer undertakes to represent the client in the matter

on an ongoing basis, Rules 1.7, 1.9(a) and 1.10 become applicable.
INFORMATION ABOUT LEGAL SERVICES

SCR 20:7.1 Communications concerning a lawyer’s services

A lawyer shall not make a false or misleading communication about the
lawyer or the lawyer’s services. A communication is false or misleading if it:

(a) contains a material misrepresentation of fact or law, or omits a fact
necessary to make the statement considered as a whole not materially mis-
leading;

(b) is likely to create an unjustified expectation about results the lawyer
can achieve, or states or implies that the lawyer can achieve results by means

that violate the Rules of Professional Conduct or other law; or
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(c) compares the lawyer’s services with other lawyers’ services, unless the
comparison can be factually substantiated; or

(d) contains any paid testimonial about, or paid endorsement of, the law-
yer without identifying the fact that payment has been made or, if the testi-
monial or endorsement is not made by an actual client, without identifying
that fact.

WISCONSIN COMMITTEE COMMENT

Paragraphs (b) through (d) of the Wisconsin Supreme Court Rule are not
contained in the Model Rule.

ABA COMMENT

[1] This Rule governs all communications about a lawyer’s services, in-
cluding advertising permitted by Rule 7.2. Whatever means are used to make
known a lawyer’s services, statements about them must be truthful.

[2] Truthful statements that are misleading are also prohibited by this
Rule. A truthful statement is misleading if it omits a fact necessary to make
the lawyer’s communication considered as a whole not materially mislead-
ing. A truthful statement is also misleading if there is a substantial likelihood
that it will lead a reasonable person to formulate a specific conclusion about
the lawyer or the lawyer’s services for which there is no reasonable factual
foundation.

[3] An advertisement that truthfully reports a lawyer’s achievements on
behalf of clients or former clients may be misleading if presented so as to lead
a reasonable person to form an unjustified expectation that the same results
could be obtained for other clients in similar matters without reference to
the specific factual and legal circumstances of each client’s case. Similarly, an
unsubstantiated comparison of the lawyer’s services or fees with the services
or fees of other lawyers may be misleading if presented with such specificity
as would lead a reasonable person to conclude that the comparison can be
substantiated. The inclusion of an appropriate disclaimer or qualifying lan-
guage may preclude a finding that a statement is likely to create unjustified
expectations or otherwise mislead a prospective client.

[4] See also Rule 8.4(e) for the prohibition against stating or implying an
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ability to influence improperly a government agency or official or to achieve

results by means that violate the Rules of Professional Conduct or other law.

SCR 20:7.2 Advertising

(a) Subject to the requirements of SCR 20:7.1 and SCR 20:7.3, a lawyer
may advertise services through written, recorded or electronic communica-
tion, including public media.

(b) A lawyer shall not give anything of value to a person for recommend-
ing the lawyer’s services, except that a lawyer may:

(1) pay the reasonable cost of advertisements or communications permit-
ted by this rule;

(2) pay the usual charges of a legal service plan or a not-for-profit or
qualified lawyer referral service. A qualified lawyer referral service is a lawyer
referral service that has been approved by an appropriate regulatory author-
ity;

(3) pay for a law practice in accordance with SCR 20:1.17; and

(4) refer clients to another lawyer or nonlawyer professional pursuant to
an agreement not otherwise prohibited under these rules that provides for
the other person to refer clients or customers to the lawyer, if

(i) the reciprocal referral arrangement is not exclusive;
(ii) the client gives informed consent;
(iii) there is no interference with the lawyer’s independence of pro-
fessional judgment or with the client-lawyer relationship; and
(iv) information relating to representation of a client is protected as
required by SCR 20:1.6.
(c) Any communication made pursuant to this rule shall include the name

and office address of at least one lawyer or law firm responsible for its content.
WISCONSIN COMMITTEE COMMENT

Paragraph (b)(4) differs from the Model Rule by requiring additional
safeguards consistent with those found in SCR 20:1.8(f). Lawyers should con-
sider the “fee-splitting” provisions contained in SCR 20:5.4 when considering

their obligations under this provision.
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ABA COMMENT

[1] To assist the public in obtaining legal services, lawyers should be al-
lowed to make known their services not only through reputation but also
through organized information campaigns in the form of advertising. Adver-
tising involves an active quest for clients, contrary to the tradition that a lawyer
should not seek clientele. However, the public’s need to know about legal ser-
vices can be fulfilled in part through advertising. This need is particularly acute
in the case of persons of moderate means who have not made extensive use of
legal services. The interest in expanding public information about legal services
ought to prevail over considerations of tradition. Nevertheless, advertising by
lawyers entails the risk of practices that are misleading or overreaching.

[2] This Rule permits public dissemination of information concerning
a lawyer’s name or firm name, address and telephone number; the kinds of
services the lawyer will undertake; the basis on which the lawyer’s fees are
determined, including prices for specific services and payment and credit
arrangements; a lawyer’s foreign language ability; names of references and,
with their consent, names of clients regularly represented; and other infor-
mation that might invite the attention of those seeking legal assistance.

[3] Questions of effectiveness and taste in advertising are matters of
speculation and subjective judgment. Some jurisdictions have had extensive
prohibitions against television advertising, against advertising going beyond
specified facts about a lawyer, or against “undignified” advertising. Television
is now one of the most powerful media for getting information to the pub-
lic, particularly persons of low and moderate income; prohibiting television
advertising, therefore, would impede the flow of information about legal ser-
vices to many sectors of the public. Limiting the information that may be ad-
vertised has a similar effect and assumes that the bar can accurately forecast
the kind of information that the public would regard as relevant. Similarly,
electronic media, such as the Internet, can be an important source of infor-
mation about legal services, and lawful communication by electronic mail
is permitted by this Rule. But see Rule 7.3(a) for the prohibition against the
solicitation of a prospective client through a real-time electronic exchange
that is not initiated by the prospective client.

[4] Neither this Rule nor Rule 7.3 prohibits communications authorized

by law, such as notice to members of a class in class action litigation.

295



Paying Others to Recommend a Lawyer

[5] Lawyers are not permitted to pay others for channeling professional
work. Paragraph (b)(1), however, allows a lawyer to pay for advertising and
communications permitted by this Rule, including the costs of print direc-
tory listings, on-line directory listings, newspaper ads, television and radio
airtime, domain-name registrations, sponsorship fees, banner ads, and group
advertising. A lawyer may compensate employees, agents and vendors who
are engaged to provide marketing or client-development services, such as
publicists, public-relations personnel, business-development staff and web-
site designers. See Rule 5.3 for the duties of lawyers and law firms with respect
to the conduct of nonlawyers who prepare marketing materials for them.

[6] A lawyer may pay the usual charges of a legal service plan or a not-
for-profit or qualified lawyer referral service. A legal service plan is a prepaid
or group legal service plan or a similar delivery system that assists prospec-
tive clients to secure legal representation. A lawyer referral service, on the
other hand, is any organization that holds itself out to the public as a lawyer
referral service. Such referral services are understood by laypersons to be
consumer-oriented organizations that provide unbiased referrals to lawyers
with appropriate experience in the subject matter of the representation and
afford other client protections, such as complaint procedures or malpractice
insurance requirements. Consequently, this Rule only permits a lawyer to
pay the usual charges of a not-for-profit or qualified lawyer referral service.
A qualified lawyer referral service is one that is approved by an appropriate
regulatory authority as affording adequate protections for prospective cli-
ents. See, e.g., the American Bar Association’s Model Supreme Court Rules
Governing Lawyer Referral Services and Model Lawyer Referral and Infor-
mation Service Quality Assurance Act (requiring that organizations that are
identified as lawyer referral services (i) permit the participation of all lawyers
who are licensed and eligible to practice in the jurisdiction and who meet
reasonable objective eligibility requirements as may be established by the
referral service for the protection of prospective clients; (ii) require each par-
ticipating lawyer to carry reasonably adequate malpractice insurance; (iii) act
reasonably to assess client satisfaction and address client complaints; and (iv)
do not refer prospective clients to lawyers who own, operate or are employed
by the referral service.)

[7] A lawyer who accepts assignments or referrals from a legal service
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plan or referrals from a lawyer referral service must act reasonably to assure
that the activities of the plan or service are compatible with the lawyer’s pro-
fessional obligations. See Rule 5.3. Legal service plans and lawyer referral
services may communicate with prospective clients, but such communica-
tion must be in conformity with these Rules. Thus, advertising must not be
false or misleading, as would be the case if the communications of a group
advertising program or a group legal services plan would mislead prospec-
tive clients to think that it was a lawyer referral service sponsored by a state
agency or bar association. Nor could the lawyer allow in-person, telephonic,
or real-time contacts that would violate Rule 7.3.

[8] A lawyer also may agree to refer clients to another lawyer or a nonlaw-
yer professional, in return for the undertaking of that person to refer clients
or customers to the lawyer. Such reciprocal referral arrangements must not
interfere with the lawyer’s professional judgment as to making referrals or
as to providing substantive legal services. See Rules 2.1 and 5.4(c). Except
as provided in Rule 1.5(e), a lawyer who receives referrals from a lawyer or
nonlawyer professional must not pay anything solely for the referral, but the
lawyer does not violate paragraph (b) of this Rule by agreeing to refer cli-
ents to the other lawyer or nonlawyer professional, so long as the reciprocal
referral agreement is not exclusive and the client is informed of the referral
agreement. Conflicts of interest created by such arrangements are governed
by Rule 1.7. Reciprocal referral agreements should not be of indefinite dura-
tion and should be reviewed periodically to determine whether they comply
with these Rules. This Rule does not restrict referrals or divisions of revenues

or net income among lawyers within firms comprised of multiple entities.

SCR 20:7.3 Direct contact with prospective clients

(a) A lawyer shall not by in-person or live telephone or real-time elec-
tronic contact solicit professional employment from a prospective client
when a significant motive for the lawyer’s doing so is the lawyer’s pecuniary
gain, unless the person contacted:

(1) is a lawyer; or

(2) has a family, close personal or prior professional relationship with the
lawyer.

(b) A lawyer shall not solicit professional employment from a prospective

client by written, recorded or electronic communication or by in-person,
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telephone or real-time electronic contact even when not otherwise prohibited
by par. (a), if:

(1) the lawyer knows or reasonably should know that the physical, emo-
tional or mental state of the person makes it unlikely that the person would
exercise reasonable judgment in employing a lawyer; or

(2) the prospective client has made known to the lawyer a desire not to
be solicited by the lawyer; or

(3) the solicitation involves coercion, duress or harassment.

(c) Every written, recorded or electronic communication from a lawyer so-
liciting professional employment from a prospective client known to be in need
of legal services in a particular matter shall include the words “Advertising Ma-
terial” on the outside envelope, if any, and at the beginning and ending of any
printed, recorded or electronic communication, unless the recipient of the com-
munication is a person specified in pars. (a)(1) or (a)(2), and a copy of it shall be
filed with the office of lawyer regulation within five days of its dissemination.

(d) Notwithstanding the prohibitions in par. (a), a lawyer may participate
with a prepaid or group legal service plan operated by an organization not
owned or directed by the lawyer that uses in-person or telephone contact to
solicit memberships or subscriptions for the plan from persons who are not
known to need legal services in a particular matter covered by the plan.

(e) Except as permitted under SCR 11.06, a lawyer, at his or her instance,
shall not draft legal documents, such as wills, trust instruments or contracts,
which require or imply that the lawyer’s services be used in relation to that

document.
WISCONSIN COMMITTEE COMMENT

The Wisconsin Supreme Court Rule differs from the Model Rule in that
paragraph (b)(1) has been added, as have the last clause of paragraph (c)
and all of paragraph (e). These provisions are carried forward from the prior
Wisconsin Supreme Court Rule.

When a lawyer uses standard form solicitations that are mailed to many
prospective clients, the lawyer satisfies the filing obligation in subparagraph
(c) by filing one copy of each version of the solicitation form with the office
of lawyer regulation, and by maintaining in the lawyer’s files the names and

addresses to which the solicitation was mailed.
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Because of differences in content and numbers between the Wisconsin
Supreme Court Rule and the Model Rule, care should be used in consulting
the ABA Comment.

ABA COMMENT

[1] A solicitation is a targeted communication initiated by the lawyer that
is directed to a specific person and that offers to provide, or can reasonably
be understood as offering to provide, legal services. In contrast, a lawyer’s
communication typically does not constitute a solicitation if it is directed
to the general public, such as through a billboard, an Internet banner ad-
vertisement, a website or a television commercial, or if it is in response to a
request for information or is automatically generated in response to Internet
searches.

[2] There is a potential for abuse when a solicitation involves direct
in-person, live telephone or real-time electronic contact by a lawyer with
someone known to need legal services. These forms of contact subject a
person to the private importuning of the trained advocate in a direct inter-
personal encounter. The person, who may already feel overwhelmed by the
circumstances giving rise to the need for legal services, may find it difficult
fully to evaluate all available alternatives with reasoned judgment and appro-
priate self-interest in the face of the lawyer’s presence and insistence upon
being retained immediately. The situation is fraught with the possibility of
undue influence, intimidation, and over-reaching.

[3] This potential for abuse inherent in direct in-person, live telephone
or real-time electronic solicitation justifies its prohibition, particularly since
lawyers have alternative means of conveying necessary information to those
who may be in need of legal services. In particular, communications can be
mailed or transmitted by email or other electronic means that do not involve
202 real-time contact and do not violate other laws governing solicitations.
These forms of communications and solicitations make it possible for the
public to be informed about the need for legal services, and about the qual-
ifications of available lawyers and law firms, without subjecting the public
to direct in-person, telephone or real-time electronic persuasion that may
overwhelm a person’s judgment.

[4] The use of general advertising and written, recorded or electronic
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communications to transmit information from lawyer to the public, rather
than direct in-person, live telephone or realtime electronic contact, will help
to assure that the information flows cleanly as well as freely. The contents of
advertisements and communications permitted under Rule 7.2 can be per-
manently recorded so that they cannot be disputed and may be shared with
others who know the lawyer. This potential for informal review is itself likely
to help guard against statements and claims that might constitute false and
misleading communications, in violation of Rule 7.1. The contents of direct
inperson, live telephone or real-time electronic contact can be disputed and
may not be subject to thirdparty scrutiny. Consequently, they are much more
likely to approach (and occasionally cross) the dividing line between accurate
representations and those that are false and misleading.

[5] There is far less likelihood that a lawyer would engage in abusive prac-
tices against a former client, or a person with whom the lawyer has close per-
sonal or family relationship, or in situations in which the lawyer is motivated
by considerations other than the lawyer’s pecuniary gain. Nor is there a seri-
ous potential for abuse when the person contacted is a lawyer. Consequently,
the general prohibition in Rule 7.3(a) and the requirements of Rule 7.3(c)
are not applicable in those situations. Also, paragraph (a) is not intended to
prohibit a lawyer from participating in constitutionally protected activities
of public or charitable legal-service organizations or bona fide political, so-
cial, civic, fraternal, employee or trade organizations whose purposes include
providing or recommending legal services to their members or beneficiaries.

[6] But even permitted forms of solicitation can be abused. Thus, any
solicitation which contains information which is false or misleading within
the meaning of Rule 7.1, which involves coercion, duress or harassment
within the meaning of Rule 7.3(b)(2), or which involves contact with some-
one who has made known to the lawyer a desire not to be solicited by the
lawyer within the meaning of Rule 7.3(b)(1) is prohibited. Moreover, if after
sending a letter or other communication as permitted by Rule 7.2 the lawyer
receives no response, any further effort to communicate with the recipient of
the communication may violate the provisions of Rule 7.3(b).

[7] This Rule is not intended to prohibit a lawyer from contacting repre-
sentatives of organizations or groups that may be interested in establishing
a group or prepaid legal plan for their members, insureds, beneficiaries or

other third parties for the purpose of informing such entities of the availabil-
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ity of and details concerning the plan or arrangement which the lawyer or
lawyer’s firm is willing to offer. This form of communication is not directed
to people who are seeking legal services for themselves. Rather, it is usually
addressed to an individual acting in a fiduciary capacity seeking a supplier
of legal services for others who may, if they choose, become prospective cli-
ents of the lawyer. Under these circumstances, the activity which the lawyer
undertakes in communicating with such representatives and the type of in-
formation transmitted to the individual are functionally similar to and serve
the same purpose as advertising permitted under Rule 7.2.

[8] The requirement in Rule 7.3(c) that certain communications be

marked “Advertising Material” does not apply to communications sent in
response to requests of potential clients or their spokespersons or sponsors.
General announcements by lawyers, including changes in personnel or office
location, do not constitute communications soliciting professional employ-
ment from a client known to be in need of legal services within the meaning
of this Rule.
[9] Paragraph (d) of this Rule permits a lawyer to participate with an orga-
nization which uses personal contact to solicit members for its group or pre-
paid legal service plan, provided that the personal contact is not undertaken
by any lawyer who would be a provider of legal services through the plan.
The organization must not be owned by or directed (whether as manager or
otherwise) by any lawyer or law firm that participates in the plan. For exam-
ple, paragraph (d) would not permit a 203 lawyer to create an organization
controlled directly or indirectly by the lawyer and use the organization for
the in-person or telephone solicitation of legal employment of the lawyer
through memberships in the plan or otherwise. The communication per-
mitted by these organizations also must not be directed to a person known
to need legal services in a particular matter, but is to be designed to inform
potential plan members generally of another means of affordable legal ser-
vices. Lawyers who participate in a legal service plan must reasonably assure
that the plan sponsors are in compliance with Rules 7.1, 7.2 and 7.3(b). See
Rule 8.4(a).

SCR 20:7.4 Communication of fields of practice

(a) A lawyer may communicate the fact that the lawyer does or does not

practice in particular fields of law.
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(b) A lawyer admitted to engage in patent practice before the United
States Patent and Trademark Office may use the designation “patent attor-
ney” or a substantially similar designation.

(c) A lawyer engaged in admiralty practice may use the designation “ad-

» <«

miralty,” “proctor in admiralty” or a substantially similar designation.

(d) A lawyer shall not state or imply that a lawyer is certified as a specialist
in a particular field of law, unless:

(1) the lawyer has been certified as a specialist by an organization that has
been approved by an appropriate state authority or that has been accredited
by the American Bar Association; and

(2) the name of the certifying organization is clearly identified in the

communication.
ABA COMMENT

[1] Paragraph (a) of this Rule permits a lawyer to indicate areas of prac-
tice in communications about the lawyer’s services. If a lawyer practices only
in certain fields, or will not accept matters except in a specified field or fields,
the lawyer is permitted to so indicate. A lawyer is generally permitted to state
that the lawyer is a “specialist,” practices a “specialty,” or “specializes in” partic-
ular fields, but such communications are subject to the “false and misleading”
standard applied in Rule 7.1 to communications concerning a lawyer’s services.

[2] Paragraph (b) recognizes the long-established policy of the Patent and
Trademark Office for the designation of lawyers practicing before the Office.
Paragraph (c) recognizes that designation of Admiralty practice has a long
historical tradition associated with maritime commerce and the federal courts.

[3] Paragraph (d) permits a lawyer to state that the lawyer is certified as
a specialist in a field of law if such certification is granted by an organization
approved by an appropriate state authority or accredited by the American
Bar Association or another organization, such as a state bar association, that
has been approved by the state authority to accredit organizations that cer-
tify lawyers as specialists. Certification signifies that an objective entity has
recognized an advanced degree of knowledge and experience in the specialty
area greater than is suggested by general licensure to practice law. Certifying
organizations may be expected to apply standards of experience, knowledge

and proficiency to insure that a lawyer’s recognition as a specialist is mean-
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ingful and reliable. In order to insure that consumers can obtain access to
useful information about an organization granting certification, the name of
the certifying organization must be included in any communication regard-

ing the certification.

SCR 20:7.5 Firm names and letterheads

(a) A lawyer shall not use a firm name, letterhead or other professional
designation that violates SCR 20:7.1. A trade name may be used by a law-
yer in private practice if it does not imply a connection with a government
agency or with a public or charitable legal services organization and is not
otherwise in violation of SCR 20:7.1.

(b) A law firm with offices in more than one jurisdiction may use the
same name or other professional designation in each jurisdiction, but iden-
tification of the lawyers in an office of the firm shall indicate the jurisdictional
limitations on those not licensed to practice in the jurisdiction where the
office is located.

(c) The name of a lawyer holding a public office shall not be used in the
name of a law firm, or in communications on its behalf, during any substan-
tial period in which the lawyer is not actively and regularly practicing with
the firm.

(d) Lawyers may state or imply that they practice in a partnership or

other organization only when that is the fact.
ABA COMMENT

[1] A firm may be designated by the names of all or some of its mem-
bers, by the names of deceased members where there has been a continuing
succession in the firm’s identity or by a trade name such as the “ABC Legal
Clinic.” A lawyer or law firm may also be designated by a distinctive website
address or comparable professional designation. Although the United States
Supreme Court has held that legislation may prohibit the use of trade names
in professional practice, use of such names in law practice is acceptable so
long as it is not misleading. If a private firm uses a trade name that includes a
geographical name such as “Springfield Legal Clinic,” an express disclaimer
that it is a public legal aid agency may be required to avoid a misleading

implication. It may be observed that any firm name including the name of a

303



deceased partner is, strictly speaking, a trade name. The use of such names
to designate law firms has proven a useful means of identification. However,
it is misleading to use the name of a lawyer not associated with the firm or a
predecessor of the firm, or the name of a nonlawyer.

[2] With regard to paragraph (d), lawyers sharing office facilities, but who
are not in fact associated with each other in a law firm, may not denominate
themselves as, for example, “Smith and Jones,” for that title suggests that they

are practicing law together in a firm.

SCR 20:7.6 Political contributions to obtain government legal engage-
ments or appointments by judges

A lawyer or law firm shall not accept a government legal engagement or
an appointment by a judge if the lawyer or law firm makes a political contri-
bution or solicits political contributions for the purpose of obtaining or being

considered for that type of legal engagement or appointment.
ABA COMMENT

[1] Lawyers have a right to participate fully in the political process, which
includes making and soliciting political contributions to candidates for judi-
cial and other public office. Nevertheless, when lawyers make or solicit polit-
ical contributions in order to obtain an engagement for legal work awarded
by a government agency, or to obtain appointment by a judge, the public may
legitimately question whether the lawyers engaged to perform the work are
selected on the basis of competence and merit. In such a circumstance, the
integrity of the profession is undermined.

[2] The term “political contribution” denotes any gift, subscription, loan,
advance or deposit of anything of value made directly or indirectly to a can-
didate, incumbent, political party or campaign committee to influence or
provide financial support for election to or retention in judicial or other gov-
ernment office. Political contributions in initiative and referendum elections
are not included. For purposes of this Rule, the term “political contribution”
does not include uncompensated services.

[3] Subject to the exceptions below, (i) the term “government legal en-
gagement” denotes any engagement to provide legal services that a public

official has the direct or indirect power to award; and (ii) the term “appoint-
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ment by a judge” denotes an appointment to a position such as referee, com-
missioner, special master, receiver, guardian or other similar position that
is made by a judge. Those terms do not, however, include (a) substantially
uncompensated services; (b) engagements or appointments made on the
basis of experience, expertise, professional qualifications and cost following
arequest for proposal or other process that is free from influence based upon
political contributions; and (c) engagements or appointments made on a ro-
tational basis from a list compiled without regard to political contributions.

[4] The term “lawyer or law firm” includes a political action committee
or other entity owned or controlled by a lawyer or law firm.

[5] Political contributions are for the purpose of obtaining or being con-
sidered for a government legal engagement or appointment by a judge if,
but for the desire to be considered for the legal engagement or appointment,
the lawyer or law firm would not have made or solicited the contributions.
The purpose may be determined by an examination of the circumstances in
which the contributions occur. For example, one or more contributions that
in the aggregate are substantial in relation to other contributions by lawyers
or law firms, made for the benefit of an official in a position to influence
award of a government legal engagement, and followed by an award of the
legal engagement to the contributing or soliciting lawyer or the lawyer’s firm
would support an inference that the purpose of the contributions was to ob-
tain the engagement, absent other factors that weigh against existence of the
proscribed purpose. Those factors may include among others that the contri-
bution or solicitation was made to further a political, social, or economic in-
terest or because of an existing personal, family, or professional relationship
with a candidate.

[6] If a lawyer makes or solicits a political contribution under circum-

stances that constitute bribery or another crime, Rule 8.4(b) is implicated.
MAINTAINING THE INTEGRITY OF THE PROFESSION

SCR 20:8.1 Bar admission and disciplinary matters

An applicant for admission to the bar, or a lawyer in connection with a
bar admission application or in connection with a disciplinary matter, shall
not:

(a) knowingly make a false statement of material fact; or
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(b) fail to disclose a fact necessary to correct a misapprehension known
by the person to have arisen in the matter, or knowingly fail to respond to a
lawful demand for information from an admissions or disciplinary authority,
except that this rule does not require disclosure of information otherwise
protected by SCR 20:1.6.

ABA COMMENT

[1] The duty imposed by this Rule extends to persons seeking admission
to the bar as well as to lawyers. Hence, if a person makes a material false state-
ment in connection with an application for admission, it may be the basis for
subsequent disciplinary action if the person is admitted, and in any event may
be relevant in a subsequent admission application. The duty imposed by this
Rule applies to a lawyer’s own admission or discipline as well as that of others.
Thus, it is a separate professional offense for a lawyer to knowingly make a mis-
representation or omission in connection with a disciplinary investigation of the
lawyer’s own conduct. Paragraph (b) of this Rule also requires correction of any
prior misstatement in the matter that the applicant or lawyer may have made
and affirmative clarification of any misunderstanding on the part of the admis-
sions or disciplinary authority of which the person involved becomes aware.

[2] This Rule is subject to the provisions of the fifth amendment of the
United States Constitution and corresponding provisions of state consti-
tutions. A person relying on such a provision in response to a question,
however, should do so openly and not use the right of nondisclosure as a
justification for failure to comply with this Rule.

[3] A lawyer representing an applicant for admission to the bar, or repre-
senting a lawyer who is the subject of a disciplinary inquiry or proceeding, is
governed by the rules applicable to the client-lawyer relationship, including
Rule 1.6 and, in some cases, Rule 3.3.

SCR 20:8.2 Judicial and legal officials

(a) A lawyer shall not make a statement that the lawyer knows to be false
or with reckless disregard as to its truth or falsity concerning the qualifica-
tions or integrity of a judge, adjudicatory officer or public legal officer, or of
a candidate for election or appointment to judicial or legal office.

(b) A lawyer who is a candidate for judicial office shall comply with the
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applicable provisions of the code of judicial conduct.
ABA COMMENT

[1] Assessments by lawyers are relied on in evaluating the professional or
personal fitness of persons being considered for election or appointment to
judicial office and to public legal offices, such as attorney general, prosecuting
attorney and public defender. Expressing honest and candid opinions on
such matters contributes to improving the administration of justice. Con-
versely, false statements by a lawyer can unfairly undermine public confi-
dence in the administration of justice.

[2] When a lawyer seeks judicial office, the lawyer should be bound by
applicable limitations on political activity.

[3] To maintain the fair and independent administration of justice,
lawyers are encouraged to continue traditional efforts to defend judges and

courts unjustly criticized.

SCR 20:8.3 Reporting professional misconduct

(a) A lawyer who knows that another lawyer has committed a violation
of the Rules of Professional Conduct that raises a substantial question as to
that lawyer’s honesty, trustworthiness or fitness as a lawyer in other respects,
shall inform the appropriate professional authority.

(b) A lawyer who knows that a judge has committed a violation of ap-
plicable rules of judicial conduct that raises a substantial question as to the
judge’s fitness for office shall inform the appropriate authority.

(¢) If the information revealing misconduct under subs. (a) or (b) is con-
fidential under SCR 20:1.6, the lawyer shall consult with the client about the
matter and abide by the client’s wishes to the extent required by SCR 20:1.6.

(d) This rule does not require disclosure of any of the following:

(1) Information gained by a lawyer while participating in a confidential
lawyers’ assistance program.

(2) Information acquired by any person selected to mediate or arbitrate
disputes between lawyers arising out of a professional or economic dispute
involving law firm dissolutions, termination or departure of one or more
lawyers from a law firm where such information is acquired in the course of

mediating or arbitrating the dispute between lawyers.
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WISCONSIN COMMENT

The change from “having knowledge” to “who knows” in SCR 20:8.3(a)
and (b) reflects the adoption of the language used in the ABA Model Rule.
See also SCR 20:1.0(g) defining “knows.” The requirement under paragraph
(c) that the lawyer consult with the client is not expressly included in the
Model Rule.

It deletes reference to judges. The reference to confidential lawyers’ assis-
tance programs includes programs such as the state bar sponsored Wisconsin
Lawyers’ Assistance Program (WISLAP), the Law Office Management Assis-
tance Program (LOMAP), or the Ethics Hotline.

ABA COMMENT

[1] Self-regulation of the legal profession requires that members of the
profession initiate disciplinary investigation when they know of a violation
of the Rules of Professional Conduct. Lawyers have a similar obligation with
respect to judicial misconduct. An apparently isolated violation may indicate
a pattern of misconduct that only a disciplinary investigation can uncover.
Reporting a violation is especially important where the victim is unlikely to
discover the offense.

[2] A report about misconduct is not required where it would involve
violation of Rule 1.6. However, a lawyer should encourage a client to consent
to disclosure where prosecution would not substantially prejudice the client’s
interests.

[3] If a lawyer were obliged to report every violation of the Rules, the
failure to report any violation would itself be a professional offense. Such a
requirement existed in many jurisdictions but proved to be unenforceable.
This Rule limits the reporting obligation to those offenses that a self-regulat-
ing profession must vigorously endeavor to prevent. A measure of judgment
is, therefore, required in complying with the provisions of this Rule. The
term “substantial” refers to the seriousness of the possible offense and not
the quantum of evidence of which the lawyer is aware. A report should be
made to the bar disciplinary agency unless some other agency, such as a peer
review agency, is more appropriate in the circumstances. Similar consider-

ations apply to the reporting of judicial misconduct.

308



[4] The duty to report professional misconduct does not apply to a lawyer
retained to represent a lawyer whose professional conduct is in question.
Such a situation is governed by the Rules applicable to the client-lawyer rela-
tionship.

[5] Information about a lawyer’s or judge’s misconduct or fitness may
be received by a lawyer in the course of that lawyer’s participation in an
approved lawyers or judges assistance program. In that circumstance, pro-
viding for an exception to the reporting requirements of paragraphs (a) and
(b) of this Rule encourages lawyers and judges to seek treatment through
such a program. Conversely, without such an exception, lawyers and judges
may hesitate to seek assistance from these programs, which may then result
in additional harm to their professional careers and additional injury to the
welfare of clients and the public. These Rules do not otherwise address the
confidentiality of information received by a lawyer or judge participating in
an approved lawyers’ assistance program; such an obligation, however, may

be imposed by the rules of the program or other law.

SCR 20:8.4 Misconduct

It is professional misconduct for a lawyer to:

(a) violate or attempt to violate the Rules of Professional Conduct, know-
ingly assist or induce another to do so, or do so through the acts of another;

(b) commit a criminal act that reflects adversely on the lawyer’s honesty,
trustworthiness or fitness as a lawyer in other respects;

(c) engage in conduct involving dishonesty, fraud, deceit or misrepresen-
tation;

(d) state or imply an ability to influence improperly a government agency
or official or to achieve results by means that violate the Rules of Professional
Conduct or other law;

(e) knowingly assist a judge or judicial officer in conduct that is a viola-
tion of applicable rules of judicial conduct or other law; or

() violate a statute, supreme court rule, supreme court order or supreme
court decision regulating the conduct of lawyers;

(g) violate the attorney’s oath;

(h) fail to cooperate in the investigation of a grievance filed with the office
of lawyer regulation as required by SCR 21.15(4), SCR 22.001(9)(b), SCR
22.03(2), SCR 22.03(6), or SCR 22.04(1); or
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(i) harass a person on the basis of sex, race, age, creed, religion, color,
national origin, disability, sexual preference or marital status in connection
with the lawyer’s professional activities. Legitimate advocacy respecting the

foregoing factors does not violate par. (i).
WISCONSIN COMMENT

Intentional violation of tax laws, including failure to file tax returns or
failure to pay taxes may violate SCR 20:8.4(f), absent a showing of inability
to pay. In re Disciplinary Proceedings Against Cassidy, 172 Wis. 2d 600, 493
N.W.2d 362 (1992).

WISCONSIN COMMITTEE COMMENT

Failure to cooperate, paragraph (h), was previously enforced as a viola-
tion of paragraph (f). Paragraph (h) was added to the rule to provide better
notice to lawyers of the obligation to cooperate. Other statutes, rules, orders,
and decisions continue to be included within the definition of misconduct
and are enforceable under paragraph (f).

Paragraphs (f) through (i) do not have counterparts in the Model Rule.
What constitutes harassment under paragraph (i) may be determined with
reference to anti-discrimination legislation and interpretive case law. Be-
cause of differences in content and numbering, care should be used when
consulting the ABA Comment.

ABA COMMENT

[1] Lawyers are subject to discipline when they violate or attempt to vio-
late the Rules of Professional Conduct, knowingly assist or induce another to
do so or do so through the acts of another, as when they request or instruct
an agent to do so on the lawyer’s behalf. Paragraph (a), however, does not
prohibit a lawyer from advising a client concerning action the client is legally
entitled to take.

[2] Many kinds of illegal conduct reflect adversely on fitness to practice
law, such as offenses involving fraud and the offense of willful failure to file an

income tax return. However, some kinds of offenses carry no such implication.
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Traditionally, the distinction was drawn in terms of offenses involving “moral
turpitude.” That concept can be construed to include offenses concerning some
matters of personal morality, such as adultery and comparable offenses, that
have no specific connection to fitness for the practice of law. Although a lawyer
is personally answerable to the entire criminal law, a lawyer should be profes-
sionally answerable only for offenses that indicate lack of those characteris-
tics relevant to law practice. Offenses involving violence, dishonesty, breach
of trust, or serious interference with the administration of justice are in that
category. A pattern of repeated offenses, even ones of minor significance when
considered separately, can indicate indifference to legal obligation.

[3] A lawyer who, in the course of representing a client, knowingly man-
ifests by words or conduct, bias or prejudice based upon race, sex, religion,
national origin, disability, age, sexual orientation or socioeconomic status,
violates paragraph (d) when such actions are prejudicial to the administra-
tion of justice. Legitimate advocacy respecting the foregoing factors does not
violate paragraph (d). A trial judge’s finding that peremptory challenges were
exercised on a discriminatory basis does not alone establish a violation of this
Rule.

[4] A lawyer may refuse to comply with an obligation imposed by law
upon a good faith belief that no valid obligation exists. The provisions of Rule
1.2(d) concerning a good faith challenge to the validity, scope, meaning or
application of the law apply to challenges of legal regulation of the practice of
law.

[5] Lawyers holding public office assume legal responsibilities going be-
yond those of other citizens. A lawyer’s abuse of public office can suggest an
inability to fulfill the professional role of lawyers. The same is true of abuse of
positions of private trust such as trustee, executor, administrator, guardian,

agent and officer, director or manager of a corporation or other organization.

SCR 20:8.5 Disciplinary authority; choice of law

(a) Disciplinary authority. A lawyer admitted to the bar of this state
is subject to the disciplinary authority of this state regardless of where the
lawyer’s conduct occurs. A lawyer not admitted to the bar of this state is also
subject to the disciplinary authority of this state if the lawyer provides or
offers to provide any legal services in this state. A lawyer may be subject to
the disciplinary authority of both this state and another jurisdiction for the
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same conduct.

(b) Choice of law. In the exercise of the disciplinary authority of this
state, the Rules of Professional Conduct to be applied shall be as follows:

(1) for conduct in connection with a matter pending before a tribunal,
the rules of the jurisdiction in which the tribunal sits, unless the rules of the
tribunal provide otherwise; and

(2) for any other conduct,

(i) if the lawyer is admitted to the bar of only this state, the rules to be
applied shall be the rules of this state.

(ii) if the lawyer is admitted to the bars of this state and another juris-
diction, the rules to be applied shall be the rules of the admitting jurisdiction in
which the lawyer principally practices, except that if particular conduct clearly
has its predominant effect in another jurisdiction in which the lawyer is admit-
ted to the bar, the rules of that jurisdiction shall be applied to that conduct.

(iii) if the lawyer is admitted to the bar in another jurisdiction and is
providing legal services in this state as allowed under these rules, the rules to
be applied shall be the rules of this state.

(c) A lawyer shall not be subject to discipline if the lawyer’s conduct con-
forms to the rules of a jurisdiction in which the lawyer reasonably believes

the predominant effect of the lawyer’s conduct will occur.
WISCONSIN COMMITTEE COMMENT

SCR 20:8.5 differs from the ABA Model Rule 8.5. Due to substantive and
numbering differences, special care should be taken in consulting the ABA

Comment.
ABA COMMENT

Disciplinary Authority

[1] It is longstanding law that the conduct of a lawyer admitted to prac-
tice in this jurisdiction is subject to the disciplinary authority of this juris-
diction. Extension of the disciplinary authority of this jurisdiction to other
lawyers who provide or offer to provide legal services in this jurisdiction is
for the protection of the citizens of this jurisdiction. Reciprocal enforcement

of ajurisdiction’s disciplinary findings and sanctions will further advance the
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purposes of this Rule. See, Rules 6 and 22, ABA Model Rules for Lawyer Dis-
ciplinary Enforcement. A lawyer who is subject to the disciplinary authority
of this jurisdiction under Rule 8.5(a) appoints an official to be designated by
this Court to receive service of process in this jurisdiction. The fact that the
lawyer is subject to the disciplinary authority of this jurisdiction may be a
factor in determining whether personal jurisdiction may be asserted over the

lawyer for civil matters.

Choice of Law

[2] A lawyer may be potentially subject to more than one set of rules of
professional conduct which impose different obligations. The lawyer may be
licensed to practice in more than one jurisdiction with differing rules, or may
be admitted to practice before a particular court with rules that differ from
those of the jurisdiction or jurisdictions in which the lawyer is licensed to
practice. Additionally, the lawyer’s conduct may involve significant contacts
with more than one jurisdiction.

[3] Paragraph (b) seeks to resolve such potential conflicts. Its premise is
that minimizing conflicts between rules, as well as uncertainty about which
rules are applicable, is in the best interest of both clients and the profession
(as well as the bodies having authority to regulate the profession). Accord-
ingly, it takes the approach of (i) providing that any particular conduct of a
lawyer shall be subject to only one set of rules of professional conduct, (ii)
making the determination of which set of rules applies to particular conduct
as straightforward as possible, consistent with recognition of appropriate reg-
ulatory interests of relevant jurisdictions, and (iii) providing protection from
discipline for lawyers who act reasonably in the face of uncertainty.

[4] Paragraph (b)(1) provides that as to a lawyer’s conduct relating to
a proceeding pending before a tribunal, the lawyer shall be subject only to
the rules of the jurisdiction in which the tribunal sits unless the rules of the
tribunal, including its choice of law rule, provide otherwise. As to all other
conduct, including conduct in anticipation of a proceeding not yet pending
before a tribunal, paragraph (b)(2) provides that a lawyer shall be subject
to the rules of the jurisdiction in which the lawyer’s conduct occurred, or,
if the predominant effect of the conduct is in another jurisdiction, the rules
of that jurisdiction shall be applied to the conduct. In the case of conduct in

anticipation of a proceeding that is likely to be before a tribunal, the predom-
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inant effect of such conduct could be where the conduct occurred, where the
tribunal sits or in another jurisdiction.

[5] When a lawyer’s conduct involves significant contacts with more than
one jurisdiction, it may not be clear whether the predominant effect of the
lawyer’s conduct will occur in a jurisdiction other than the one in which the
conduct occurred. So long as the lawyer’s conduct conforms to the rules of a
jurisdiction in which the lawyer reasonably believes the predominant effect
will occur, the lawyer shall not be subject to discipline under this Rule.

[6] If two admitting jurisdictions were to proceed against a lawyer for the
same conduct, they should, applying this rule, identify the same governing
ethics rules. They should take all appropriate steps to see that they do apply
the same rule to the same conduct, and in all events should avoid proceeding
against a lawyer on the basis of two inconsistent rules.

[7] The choice of law provision applies to lawyers engaged in transnational
practice, unless international law, treaties or other agreements between com-

petent regulatory authorities in the affected jurisdictions provide otherwise.

Adopted by the supreme court on June 10, 1987, effective January 1, 1988;
amended January 1, 1989; November 6, 1990; May 29, 1991; October 25,
1991; November 21, 1991; April 19, 1995; November 15, 1995; June 26, 1996;
October 28, 1996; March 18, 1997; June 4, 1998; October 30, 1998.; Novem-
ber 9, 1999; November 14, 2001; April 30, 2004; July 1, 2007; January 1, 2009;
July 1, 2009; January 1, 2010; October 1, 2013; January 1, 2015; July 1, 2016;
December 7, 2016; January 1, 2017, July 1, 2017.
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